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REPORT OF ATTORNEY GENERAL 



STATE OP FLORIDA 

Attorney General's Office. 

Tallahassee, December 31, 1920. 

Honorable Sidney J. Catts, 

Governor of Florida. 

Sir: 

In obedience to the constitutional mandate directing 
each officer of the Executive Depart men t to make full re- 
ports of his official acts, of the receipts and expenditures 
of his office and of the requirements of the same, to the 
Governor at regular periods, or whenever the Governor 
shall require it, and in compliance with long established 
custom by which such reports are made to cover the two 
calendar years immediately preceding each regular ses- 
sion of the legislature, I have the honor to submit here- 
with the report of this office covering the period from 
January 1, 1919, to Dec-ember 31, 1920. 

GENERAL SCOPE OF DUTIES. 

The constitutional duties of the Attorney General are 
prescribed by Section 22 of Article IV of the Constitu- 
tion, as follows: 

"The Attorney General shall be the legal adviser of 
the Governor, and of each of the officers of the executive 
department, and shall perform such other legal duties as 
may be prescribed by law. He shall be reporter for the 
Supreme Court." 

The duties generally prescribed by statute are found 
in Section S9 of the General Statutes, as follows: 
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'■The Attorney General shall reside at the seat of gov- 
ernment, and shall keep his office in a room in the Capi- 
tol; lie shall perform the duties prescribed bj the Con- 
stitution of this State, and also perform such other duties 
appropriate to his office, as may from time to time be 
required of him by law, or by resolution of the Legisla- 
ture; he shall, on the written requisition of the Governor, 
Secretary of State, Treasurer, or Comptroller, give his 
official opinion and legal advice in writing on any matter 
touching their official duties; he shall appear in and at- 
tend to in hehalf of the State, all suits or prosecutions, 
civil or criminal, or in equity, in which the State may be 
a party, or in any wise interested, in the Supreme Court 
of this State; he shall appear in and attend to such suits 
or prosecutions in any other of the courts of this State, 
or in any courts of any other State, or of the United 
States; he shall have and perform all powers and duties 
incident or usual to such office, and he shall make and 
keep in his office a record of all his official acts and pro- 
ceedings, containing copies of all his official opinions, 
reports and correspondence, and alBo keep and preserve 
in his office all official letters and communications to him, 
and cause a registry and index thereof to be made and 
kept, all of which official papers and records shall be 
subject to the inspection of the Governor of the State, 
and to the disposition of the Legislature by act or resolu- 
tion thereof.* 5 

The Attorney General is also required by numerous 
statutes to perform other duties, and he is required by 
common law to exercise certain powers and perform other 
duties of great public importance. 

SERVICE ON BOARDS. 

A great deal of the very important business of the State 
is performed and handled by Boards and Commissions, 
created by the constitution and by statutes, which con- 



sumes a considerable portion of the time of the State Of 
ficials; among these Boards and Commissions are the 
following, all of which the Attorney General is a mem- 
ber: 

BOAED OP COMMISSIONERS OP STATE 
INSTITUTIONS. 

The membership of this Board consists of the Governor 
and his entire cabinet, which includes the Attorney Gen- 
eral, State Treasurer", Secretary ■of State, Superintendent 
of Public Instruction, and the Commissioner of Agricul- 
ture. This Board has the management and control of all 
the State Institutions, which includes the Industrial 
School for Boys, the Industrial School for Girls, the 
State Hospital, the State Prison Farm, .and all 
State convicts. Necessarily the control and supervision 
of these institutions places upon this Board innumerable 
important duties, and the Attorney General being the 
legal adviser of this Board makes it necessary for him 
to not only act as a member of, the Board but also to do 
all the legal work in connection therewith. 

STATE BOARD OP EDUCATION. 

The membership of this Board consists of the Governor, 
Secretary of State, Attorney General, State Treasurer, 
and State Superintendent of Public Instruction. This 
Board is charged with the duty of taking charge of and 
handling all the lands held by the State for educational 
purposes; to direct and manage and provide for the safe 
keeping of all the educational funds of the State; and 
also many other duties in connection with the general 
educational system. The Attorney General is the legal 
adviser of this Board as well as a member thereof. 
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STATE VOCATIONAL EDUCATIONAL BOARD. 

Tinier the provisions of Chapter 7376, Acts of 1917, the 
Legislature accepted the provisions of the Act of Con- 
gress Approved February 23, 1917, entitled "An Act to 
Provide for the Promotion of Vocational Education; to 
Provide for the Co-operation with the State in the Pro- 
motion of such Education or Agriculture and the Trades 
and Industries; to Provide for Co-operation with the 
States In the Preparation of Teachers of Vocational Sub- 
jects; and to Appropriate Money and Regulate its Ex- 
penditures." Under the provisions of this law the States 
receives from the United States about Eighteen Thou- 
sand Dollars annually to aid in carrying on this work. 

' t 

The State Board of Education was designated as the 

State Vocational Educational Board, and upon it was 
placed the duty of designating the schools at which would 
be taught vocational education in agriculture and the 
trades and industries, also the carrying out of the pro- 
visions of this law. The work of this Board lias con- 
sumed considerable time. 

STATE BOARD OF PARDONS. 

This Board is composed of the Governor, Secretary of 
State, Attorney General, Conipti oiler and Commissioner 
of Agriculture, ruder ihe Cons! it ii I ion this Board may 
remit fines ami forfeitures, commute punishment, grant 
] pardons in all cases except treason and impeachment. 
With a prise;n population of some 1.200 there are many 
among them who feel that the [towers of this Board 
should he exercised iti their behalf, ('ousequensty a 
large number of applications for pardon are made to this 
Board, aud as each case is carefully considered much time 
is consumed in these in vest i gat ions. 



TRUSTEES OF THE INTERNAL IMPROVEMENT 

FUND AND STATE HOARD OF DRAINAGE 

COMMISSIONERS. 

These two Hoards are composed of Hie same officiate, 
find consist of the Governor, Attorney General, Comp- 
troller, State Treasurer and Commissioner of Agricul- 
. ture. The Trustees of the Internal Improvement Fund 
are vested with the title to and have the exclusive man- 
agement and control of all lands belonging to the State, 
which were acquired by Acts of Congress of March 3, 
1So4, and September 'IS, 18D0, which at this time amounts 

to approximately acres. Upon the Hoard of 

Drainage <">ommissioiiers is laid the duty of establishing 
a system of canals, drains, levees, dikes mid reMITotn to 
drain and reclaim the swnoip and overflowed lands with- 
in the drainage districts. Much tiriie la cuusiimed Uy the 
Attorney General and « >i lifi- member* of the Hoards in 
looking after matters concerning both of thee Hoards. 

STATE CANVASSING BOAKD. 

This Hoard is required to canvass the returns of all 
general elections for State officers, lis meinhei-slii|> ion- 
sis'* of the Secretary of State, Comptroller and Attorney 
Oeneral. 



In addition to the duties laid upon the Attorney Gen- 
eral, as a member of the above boards, be is required to 
act with the Comptroller in passing upon questions aris- 
ing under the provisions Of Chapter <!422. Laws oT Flor- 
ida, commonly called the "Pine Sky Lay:*' with the 
Com I .t roller and Slate Treasurer in passing upon the 
value of securities deposited by trust companies under 
the provisions of Chapter filflS, Laws of Florida; with 
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the Comptroller and State Treasurer in matters of assess- 
ing railroad properties for taxation; and with the Com- 
missioner of Agriculture in passing upon questions aris- 
ing under the Provisions of the ''Pure Food and Drugs 
Act." 

OFFICIAL OPINIONS. 

During the period covered by this report I have, as 
required by the Constitution and statutes of tbis State, 
from time to time, as requested by the administrative of- 
ficers of the Executive Department of the State govern- 
ment, advised them and prepared written opinions for 
them iipou various subjects touching their official duties 
and powers. Copies of all these opinions are preserved 
in tliis office, and a number of them are incorporated in 
this report for the convenient use of such officers and 
others interested in the subjects covered by them. 

In addition to these official opinions, although not ex- 
pressly required by law to do so, but in order to assist 
"in a proper interpretation and application of thfe statutes 
pertaining to their powers and duties, I have, when re- 
quested, prepared writ (en opinions for other State of- 
ficers. State boards and commissions, including the State 
Auditor, Hotel Commission, State Labor Inspector, State 
Board of Control and State Board of Health. Some of 
these opinions are also incorporated in this report. 

In addition to these written opinions, the Attorney 
General is frequently called into consultation by other 
officers for legal advice relative to the various questions 
arising in their respective departments, and no small part 
of the duties of the office is that devoted to the investiga- 
tions which are necessary to intelligently and properly 
advise in such cases. Necessarily much time is devoted 
to this work, but because of its character no record of it 
can be made. 
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UNOFFICIAL OPINIONS. 

In the report of this office immediately preceding this 
one the following statement on this subject appears and 
it may be repeated here : 

"This office is not charged with the duty of advising 
county, municipal and district officers, but, as a matter of 
courtesy to those making inquiry, and with a view to 
assisting, when possible, to a uniform administration of 
the laws regulating the conduct and prescribing the 
powers and duties of such officers, I have, upon requests 
therefor, written a large number of what may be termed 
unofficial opinions. A number of these communications 
indicating the character and scope of the inquiries are 
also incorporated in this report." 

All such inquiries are replied' to as promptly as the 
official duties of the office will permit, bnt it will be un- 
derstood, of course, that official matters must have first 
consideration. 

BOND ISSUES EXAMINED FOR THE STATE 
BOARD OF EDUCATION. 

In pursuance of the policy of the State Board of Edu- 
cation to invest such of the State school funds as are 
available for this purpose in securities issued by counties, 
municipalities and school and road districts in this State, 
it has been the duty of this office to examine a number 
of transcripts of the records of the proceedings had in 
the issuance of such bonds for the purpose of determining 
whether or not they were valid and enforceable obliga- 
tions of the counties, municipalities or districts. Such 
issues as are purchased are held by the State Treasurer. 
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STATE STATUTES TESTED DJ THE SUPREME. 
COURT. 

During the period covered by this report the constitu- 
tional validity of a number of State statutes upon im- 
portant subjects have been challenged and tested by ap- 
propriate court proceedings. 

CIVIL CASES. 

Under the title Schedule of Civil Cases report is made 
of the civil cases which have had attention. 

CRIMINAL CASES. 

The Attorney General represents the State in the Su- 
preme Court of the State hi all criminal cases and in all 
habeas corpus proceedings. 

Briefs ou behalf of the State have been prepared aud 
filed in the Supreme Court in all such cases and oral 
arguments on behalf of the State have been made in all 
of them in which oral arguments were requested and 
made by counsel for the plaintiffs in error. 

PUBLISHING ACTS AND RESOLUTIONS OF THR 
STATE LEGISLATURE. 

The Acts aud Resolutions of the Legislature of this 
State for the extra session of 11)18 aud the regular ses- 
sion of lt>19 were published, with marginal abstract*, as 
required by law, under the direction of this office. 

An index to these laws ami an index to t!ip Journals 
of each branch of the Legislature were also prepared 
under the direction of this office, the index to the Jour- 
nals having been prepared as provided by Chapter 6436, 
Acts of 1913, Laws of Florida. 
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REPORTER FOR THE SUPREME COURT. 

The Attorney General is the Reporter for the Supreme 
Court. 

During the period covered by this report four volumes 
of the opinions of the court have been published, namely, 
76, 77, 78, and "Vol. 79 is now in the hands of the printer. 
A great degree of care must be exercised in this work, 
as the opinion filed by the court is expected to be ac- 
curately reproduced in the reports. 

An index-digest and a table of cases are also prepared 
in this of flee as a part of each volume of these reports. 
Respectfully submitted, 

VAN C. SWEARING EN, 

Attorney General. 
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APPROPRIATIONS AND EXPENDITURES 



Appropriations. 

First six months, 1919 — 

Assistant $ 1,250.00 

Assistant 1,250.00 

Clerk 600.00 

Stenographer .- 540.00 

Incidental Expenses . , 350.00 

Purchase of Books 250.00 

For last six months, 1919 — 

Assistant 1,500.00 

Assistant 1,500.00 

Clerk 750.00 

Stenographer v . . 600.00 

Incidental Expenses 250.00 

Purchase of Books 250.00 

For the year 1920— 

Assistant 3,000.00 

Assistant 3,000.00 

Clerk 1,500.00 

Stenographer 1,200.00 

Incidental Expenses 500.00 

Purchase of Books 500.00 

i 
Expenditures. 

Assistant for years 1919-1920 $ 5,750.00 

Assistant for years 1919-1920 5,750.00 

Clerk for years 1919-1920 2,850.00 
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Stenographer for years 1910-1920 2,340.00 

Incidental Expenses for years 1919-1920. . 

Purchase of Books for years 1919-1920. . . 1,001.30 

ITEMIZED STATEMENT 

Of Expenditures from the Appropriation for the Purchase 

of Books. 

19]£. 

January— Little, Brown & Co., Wharton's 

Criminal Procedure with forms, 1918.... f 30.00 
Lawyers' Co-operative Pub. Co., R. C. L., 
Vol. 22, L. R. A., 1918-D, IT. S. Advance 

Sheets 1918 Term. 13.50 

Bancroft-Whitney Co., installment on con- 
tract 30.00 

West Publishing Co., So. Rep., Vol 78, 
Amr. Dig. (K. N. S.), Vol 4A, Fed. Rep., 
Vol. 249, Pac. Rep., Vol. 173, 2 Dec. Di- 
gest, Vol. 4, installment on contract, 

10/31/18 33.50 

February — West Publishing Co., Fed. Rep., 
Vols. 250 and 251, Pac. Rep., Vol. 174, 
N. W. Rep., Vol. 168, U. S. Compiled 
Statute, S. E. Kep., Vol. 96, installment 
on contract 10/13/16, installment on con- 
tract 10/19/17 94.10 

The American Issue Pub. Co., Federal and 

State laws 5.00 

April — Lawyers' Co-operative Pub. Co., L. R. 

A., 1918E, 1918 F, R. C. L., Vol. 23. ... . 16.50 
Bancroft- Whitney Co., quarterly install- 
ment on contract 30.00 

July — Little, Brown & Co., Story Equity Jur- 
is., 3 Vols., Abbott's Trial Evidence, 
Thompson's Title to Real Property 52.50 






n; 



West Publishing Co., final installment on 
contract 10/13/10, installment due April, 
It»l!>, on contract 1U/10/17 06.00 

Bancroft-Whitney Co., final installment on 

contract for Ann. Cas . 2:i.(i(i 

L. D. Powell Co., Standard Ency. Pro- 
cedure, Vol**. 2I> and 21. . 12.00 

West Publishing Co.. bal. acct. on contract, 
Oct. ;si, pun, x, \y. Kep., VoL 107, Sec- 
ond Dec. Digest, Vol. 5. Fed. Kep., Vbl. 
252, So. Pep., Vol. 79, Pac. Rep., Vols. 
175-170. X. EL Pep., Vol. 120, Second 

] tee, I rigeet, Vol. 6 55.00 

Americau I^aw Book Co., annotations for 
Corpus Juris., 101N, Corpus Juris.. Vols. 
17 and 18 23.UU 

August — American Law Book Co., Annota- 
tion for < ferpUf Juris., 1010 8.00 

October— The Banks Law Pub. Co., I*. S. 

Kep.. Vol. 248 3.00 

Lawyers' Co-operative Puh. Co., Killing 
Case Law, Vol. 24 0.50 



Total amount expended 1010 f 502.20 

1921). 
Jaunarv— Lawyers' Co-operative Pub. Co., U. 

S. Advance Sheets, PI10. f 2.00 

H unlet te J. Smiili & Co.. Elliott's Blue Sky 

Law of C. S 7.50 

L. D. Powell Co.. Standard Ency. Proc, 

Vol. 22 0.00 

Bancroft-Whitney Co., Amr. Law Rep., 

Vols. 1, 2 and 3, Am. Cas. Digest 18 23.50 
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West Publishing Co., installment due Octo- 
ber, 1919, on contract 10/19/17, Fed. 
lien., Vols. 253, 254, 255, 257, 258, N. W. 
Hep., Vols, 109, 170, 171, 173, N.'e. Rep., 
Vols. 121, 122 and 123, S .E. Rep., Vols. 
97. 98, 99, Pac. Rep., Vols. 177, 178, 179, 
182, Second Dec, Digest, Vols. 7, 8, 10, 
Ainr. Digest, Vol. 5A, So. Rep., Vol. 80, 
So. Digest, Vols. 76 to 80 139.50 

West Publishing Co., Pac. Rep., Vols. 1811, 
lsi, s*o. Kep., Vol. 81, Fed. Rep. 25u, N. 
W. Rep. 172, Amr. Digest, Vol. 6A, Sec- 
on Dec. Digest, Vol. 9 . . . 32.25 

West Publishing Co., installment due 
July, 1919. on contract 10/19/17, install- 
ment due January, 1920, on contract 

10/19/17 66.85 

March— J* D. Powell Co., First Permanent 

Supp. Evidence-Ency 7.00 

Lawyers' Co-operative Pub. Co.. R. C. L., 

Vol. 25 ■ 6.50 

American Law Book Oo., Corpus Juris., 

Vol. 14 7.50 

Bancroft- Whitney Co., Amr. Law Rep. Ann., 

Vol. 4, Annual Index Digest 10.00 

April — American Law Book Co., Corpus Jur- 
is.. Vol. 19 7.60 

Little. Brown & Co., Wrightington Unin- 
corporated Associations, Elliott's Blue 
Sky Law 13.50 

West Publishing Co., final installment on 
contract 10/19/17, Pac. Rep., Vols. 183, 
184, So. Rep., Vol. 82. Amr. Digest, Vol. 
7A. S. E. Rep., Vol. 100, N. W. Rep., Vol. 
174, N. E. Rep., Vol. 124, Fed. Rep., Vols. 
259 and 260 64.25 

2 — Atty. Gen. 






IS 

J imp Baneroft-WMtBey Comply, Ami-. Law 

Rep. Amu, Vol. ."» 7.."i(i 

The Bunks Law Pub. Co., 1". S. Hep., Vols. 
249 and 2r»u ,. <;,oo 

West. Publishing Co., Par. Hep.. Vols. 185, 
1m;. S.i oik] Dec. Higest, Vol. 11, X. R 
Hep.. Vol. 125. S. K. Hop.. Vol 101, X. W. 

i;.|-.. Vol, 1 7. - , ;t;.-jr, 

September— L. I». Powell Co.. Standard Ency. 

of Proe, Vol. 2:S 6.00 

Tin* Frank Sliepnrd Co., Subscription Shep- 

nrd*s Florida Citations ii.on 

IfcmrroftAVhitBey Co.. Ann-. Law Rep. Ann., 

Vol. ■ 7.511 

American Law Hook Co.. Annual Annota- 
lions fur 1020, Corpse -hiris.. Vols. 20 
and 22 iM.uii 

Weal Pnblisliiiig Co.. Sou. Hep.. Vol. SH, 
I'm-. Hep. Vol. 1ST, Second l>ee. Digest. 
VoL 12 L6.00 

Tola) amount expended 10211 400.11) 

Atnonal broaghl forward January 1, 1010 $ ::.:!!i 

Appropriation for Bnt six months, r.uo 200.00 

Appropriations for last six tumuli?, 1010 25(1.00 

Appropriation for year 1020 500.00 

Total in fund .? l,(Mi:t.:S0 

Ex [tended, as above itemized, during the year 

li'IO -,02.20 

Expended, as a bole itemized, during the year 

1020 490.10 

Total amount expended $ 1.001.30 " 

Balance to credit of fund ft 2.09 
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ITEMIZED STATEMENT 

Of Expenditures of Attorney Oeneral from Appropriation 
for Incidental Expenses. 

1910. 
January — T. J. A pi tl ey a rd, printing "iUli forma 

for Index * 5JWI 

Western Union Tel. Co., messages HA7 

Frederic It. Crossley, Babecription to -Journal 
of American Insiifiite Criminal Law and 
Criminology 5.00 

Worth Traniinell, expenses trip DeFnniak 
Springs in re. ex parte. Morasso, enforce- 
ment of Chapter 7735 1 L83 

Van C. Svvenringen, ex[>eiise trip to daek- 
sotiville in re. State v. Coast Line Canal 

& Transportation Co ' I lM 

February— Geo. I). 1 laniard Co., Liberty Par- 
cel Post Scale 4.43 

Western Union Tel. Co., messages T. tr. 

Geo. I. Davis, Postmaster, first payment on 

3,000 Xo. 5 enveloi>es 4-80 

(I. T. Wlii t field, cler. costs in re. State ex rel. 

Attorney General v. D. L. Jones 13.00 

D. B. Cox Furniture Co.. filing cabinet 20.00 

Geo. I. Davis, Postmaster, stamps 10.(10 

T. ,L Appleyard. 200 copies of brief Morasso 

v. Van Pelt (44.20 

Wetern Union Tel. Co., messages 6.5a 

Van C. Swearingen, expense inspection trip 
in re. State v. Florida Coast Line Canal 
•& Transportation Co 58.08 

Southern Tel. & Const. Co., message to Jack- . 

sonville ' 1.00 

March — Southern Tel. & Const, Co., messages , . 1.30 



20 

Geo. I. Davis, Postmaster, balance od 3,000 

No. 5 envelopes 90.00 

Van C. Swearingen, expense trip to Jack- 
sonville in re, Florida Coast Line Canal 
& Transportation Co 18.10 

Geo. I. Davis, Postmaster, stumps for send- 
ing ont Biennial Report 20.00 

April — T. J. Apple yard, 250 elasp envelopes. . 2.50 

T. J. Appleyard, printing 300 copies of 

recommendations to Legislature 17.00 

Southern Tel. & Const. Co., message .25 

J. 0. Van Pelt, Sheriff, serving notice In re. 

Boyington v. State 1.00 

Western Union Tel. Co., messages 3,93 

P. C. Eldred, clerk, certified copy final de- 
cree case Consolidated Naval Stores Co. 
v. State 2.00 

Geo. I. Davis, Postmaster, stamps 7.76 

May— Western Union Tel. Co., messages .... 8.20 

T. J. Appleyard, 2,000 sheets onion skin 
paj>er 3.00 

Southern Tel. & Const. Co., message .25 

June — Southern Tel. & Const. Co., messages . . 1.00 

Arthur S. Benson, cler, copy decision in- 
volving question of invoking referendum 
upon legislative resolution ratifying pro- 
posed amendment to IT. S. Constitution . . 

Western Union Tel. Co., messages 

Van Cj Swearingen, expense trip Jackson- 
ville in re, State v. Florida Coast Line 
Canal & Transportation Co. 

Underwood Typewriter Co., 1 cylinder for 
typewriter 

Clerk Supreme Court State of Washington, 
copy opinion in re. intoxicating liquors . . 

Geo. I. Davis, Postmaster, first payment on 
3,000 No. S envelopes 



2.50 


6.82 


5.15 


2.50 


9.50 


4.80 
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July— One clock for office 13.0ft 

Geo. D. Barnard Co., 12 boxes paper fasten- 
ers and G boxes Hotehkiss staples 5.56 

Western Union Tel. Co., messages 6.1S 

Columbia Law Review, subscription to.... 2.50 

Van C. Sweariugen, expense trip Jacksonville 
investigation in re. State v. Florida Coast 

Line & Transportation Co 19.70 

Geo, D. Barnard & Co., 2 boxes Triumph 

fasteners and 2 dozen scratch pads .... 6.36 
Geo. D. Barnard Co., 1 dozen Faber ste- 
nographer's pencils -71 

The Prank Shepard Co., Shepard's Citations 4.50 
August — Western Union Tel. Co., messages. . 5.74 
Van C. Swearingen, expense trip Jackson- 
ville to take testimony case of State v. 
Florida Coast Line & Transportation Co. 20.65 
Van C. Swearingen, expense trip Clearwater 
in re. prosecution Pinellas County vio- 
lators Plant Board Act :i5.:>!i 

Southern Tel. & Const. Co., messages .95 

V. I. Hancock, 1 Drop-a-Line copyholder, . G.00 

September— Western Union Tel. Co., messages 12.19 

Southern Tel. & Const. Co., messages . . 1.40 

T. J. Appleyard, 250 m anil a envelopes and 

5,000 second sheets 11.00 

Central Law Journal, subscription to.... 5.0ft 

October- — Western L T nion Tel. Co., messages. . 2.5ft 

Southern Tet. & Const. Co., message .30 

The H. & W. B. Drew Co., 500 manuscript 

covers ' 12.50 

November — American Railway Express Co., 

express on package .43 

Southern Tel. & Const Co., messages 4.1ft 

Western Union Tel. Co., messages ii2.Hl 



Van C. Swearingeu, expense trip through 
East Coast Canal in re. State v. Florida 
Coast Line Canal & Transportation Co... 33.35 

Van C. Swearingeu. expense trip Jackson* 
ville id re. hearing in case Stale v. Florida 
Coast Line Canal & Transportation Co. . . 14.30 

Geo. I. Davis, Post master, stamps 14.00 

Van C. Sweariugeu, expense trip to inspect 
site for Hospital for Feeble Minded and 
Epileptics T'7.*7 

George Banks, dra.vage on '6 boxes court 
tiles Hast rase shipped to clerk at Jack- 
sonville . 4 LOO 

December — II. K. Kaufman, repair work on 'J 

Underwood typewriters 20.75 

T. J. Applevard. changing name on letter- 
heads 

Sou. Tel. &• Const. Co., messages 

Western Union Tel. Co., messages 

Van C. Sweariugen, expense trip Jackson- 
ville in re. State v. Coast Line Canal & 
Transportation Co 

W. & Dixon, drayage on desk 

Total, amount expended 1919 -f 784.19 



>;;:, 


2.00 


10.05 


24.G5 


.30 



1SS0. 

January — Ceo. !». Barnard & Co., 5,000 ein- 

1 Missed letterheads and express $ 48.00 

Ceo. D. Barnard & Co., 1 model A. T. W. 

desk and freight 7r..:;< 

T, J. Applevard. 2,000 secoud sheets, legal. . 3.00 

Western Union Tel. Co.. messages '4.89 

F. C. Elliott, chief drainage engineer, ex- 
pense trip Jacksonville in re. State v. 
Coast Line Canal & Transportation Co... 21.02 
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F. O. Elliott, Chief Drainage Engineer, ex- 
pense trip, Miami in re. inspection Coast 

Line Canal I ."mil 1 

toothers Tel. & Const. Co., messages - ■"■"' 

Deo. I>. Barnard, stationery and express... 12.^S 
February— Hill's Book Store ink fl.OO, strut dt 

pads *1.7a --"' 

Deo. 1. I (avis, Postmaster, stamps 14. till 

Western Fiiiou Tel. Co., messages 7. Hi 

March — Southern Tel. &■ Const. Co., mes- 
sages 24fl 

Cox Furniture Cm., tiling cabinet 4S.no 

Hixmi Office Supply Co., letter transfer 

fablers 8.10 

(iw. 1). Barnard I'd., '1 dozen Faber No. 

(S37!) pencils tSHI 

American Railway Express Co., express 

packages ;, 4 

Western Union Tel. ('»., messages 5.0- 

Jasmine Ink rorporalion. I quart ink.... 1.5U 

April -Western Union Tel. Co., messages 4.77 

Southern Tel. & Const. Co., messages 2.10 

Deo. I. Davis, Postmaster, stamps 15,00 

Ann-. Rv. Express Co., express package.... .."it; 

May -Western Union Tel. Co,, messages.... 5.00 

Ceo. I>. Barnard Co., 2 dozen scratih |»ads. 7*69 

Southern Tel. & Const, Co., messages 4.30 

Ceo. I. Davis, Postmaster, first payment on 

5.1100 stamped envelopes 8.U0 

•June — Western Union Telegraph Co., messages 1.02 

Southeru Tel. & Const. Co., messages 3.30 

July- -Western Union Telegraph Co., mes- 
sages 13 

Van C. Swearingen. expense trip Jackson 
ville in re. King Lumber Co. v. Board 

of Control 18.90 

Williams Hardware Co., 1 pair scissors 1-511 
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Geo. I. Davis, Post master, balance on 5,000 

stamped envelopes 100.60 

August — Southern Tel. &. Const Co., mes- 
sages 1.15 

American Railway Express Co., express on 

package .45 

Western Union Telegraph Co., messages. . . -^4 

Geo. I. Davis, Postmaster, stamps I.'.imi 

Glen Terrell, expense trip Jacksonville in re. 
State v. Coast Line Canal & Transporta- 
tion Co. 28.36 

September — Van 0, Swearingen, expense trip 
St. Louis to attend Convention of Attor- 
ney Generals 130.00 

Western Union Telegraph Co., messages. . . 4.93 

Southern Tel, & Const. Co 3.05 

American Railway Express Co., express on 

package ..,....,.. .29 

Geo. I. Davis, Postmaster, 2,500 envelopes 

Xo. 5 56.10 

Van C. Swearingen, expense trip Tampa to 
make investigation violation Chapter 6033 49.71 
October — Southern Tel. & Const Co., mes- 
sages 2.15 

Hill's Book Store, office supplies 5.35 

Western Union Telegraph Co., messages. . . 14.20 

Van C. Swearingen, expense trip Tampa to 
make investigation violation Chapter 

6933 34.11 

November — I). R. Cox Furniture Co., 1 bottle 

O-Ct'dar Polish .50 

F. C. Elliott, Chief Drainage Engineer, ex- 
]iense trip Jacksonville in re. hearing 
case of State v. Coast Line Canal & Trans- 
portation Co. 19.55 

Western Union Telegraph Co., messages... 4.00 
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December — Western Union Telegraph Co., 

messages 1.41 

H. R. Kaufman, bottle of ink 1.75 

S. M. Mathews, Special Master, costs to 
date in re. State ex rel. Van C. Swearin- 
gen v. Florida East Coast Canal & Trans- 
portation Co 38.00 

Southern Tel. & Const. Co., messages 3,00 

Dowling-Hutchinson & Pattison, copy testi- 
mony case State ex rel. v. Florida East 
Coast ("anal & Transportation Co. 34.65 

W. P. Culbreath, Clerk, costs case State ex 
rel. v. Arango et al 7.06 

A. J. White, Sheriff, costs case State ex pel. 
v. Arango et al i:t.r»n 

R. F. Johnson, Court Re|»orter, copies 
transcript of Record ease State ex rel. 
v. Arango et al 36.60 

Total amount expended 1920 f 1,000.85 



i 1 * » t 

■ V ■ ' ** . 



COMPILED STATEMENT OF INCIDENTAL 

EXPENSE ACCOUNT. 

Amount brought forward January 1, 

1919 Sji im.m 

Appropriation for nisi six mouths, 
ll»i» 359.09 

Appropriation for last six months, 

1918 . 280.00 

Appropriation for year l!)20 500.00 

Tntal ainoiiijl iu fund VM'.K 1920 &2,0M.63 

Expended, as nliovc itemized, tin ring 
year 192U $ 7*1.111 

Expended, ;is, abort itemised, timing 
yew VJ2U 1,000.85 

Total amount expended 1919. 

tsao siTs.-.ut 

Ualance to craft of fund $ 309.59 
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SCHEDULE OF CIVIL CASES 

COMMON LAW, 

In the Circuit Court of the Eighth Judicial Circuit, 
Alachua County, Florida. 

King lumber Co., Plaintiff. 

State Hoard of Control, Defendant. 

■ 

This is a suit brought by the plaintiff against the de- 
fendant to recover a balance alleged lo he due by the 
defendant to the plain (iff on account of a contract for 
the const ruction u( ;i building by the plaintiff for the de- 
fendant ou the grounds of the University of Florida at 
Gainesville. This case is now pending in the court on 
the demurrer to plaintiff's replication. 



In the Circuit! Court of the Second Judicial Circuit. 
Leon County, Florida. 

Park Trammell ct at., as the Board 

of Coninrismoners for State Institutions, 
Plaintiffs, 

v. 
Del. eon yaval Stores Company, 
u Corporation, et ah, Defendant*. 

This is a suit brought in the Circuit Court of Leon 
Con nt y against the DeLeon Naval Store* Company, a cor- 
poration, lessee of State prisoners, and its bondsmen for 
a balance due by it on account of its contract with the 
Board of Commissioners of State Institutions for the 
lease of such prisoners. The amouut due was f(J,060.74. 
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The executors of the estate of J, B. Conrad, deceased, one 
of the sureties on the bond of this defendant, have paid 
to the Board the sum of $2,000.00, the amount of the obli- 
gation of this decedent ou the bond. This case is now 
pending before the court. 



CHANCERY SUITS. * 

In the Supreme Court. State of Florida. 

Ernest Amos, Comptroller, 
Appellant, 

v. 
it. ft Boley, Appellee. 

This suit was instituted in the Circuit Court or Es- 
cambia County by the Appellee, to have the tax levy and 
assessment of Escambia County for the year 1014 declared 
invalid and to cancel certain tax certificates issued upon 
lands claimed to be owned by the Appellee. A demurrer 
was filed on behalf of the Appellant to the bill of com- 
plaint. Upon hearing this demurrer was overruled, and 
an appeal was taken from this ruling to the Supreme 
Court. This suit was settled by agreement 



In the Supreme Court, State of Florida. 

Ernest Amos, Comptroller, 

et al., Appellants, 
v. 
Jackson rilie Mortgage and 

Realty Com/xing, Appellee. 

This suit was instituted in the Circuit Court of Clay 
County, Florida, by the Appellee seeking to have cancelled 
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certain tax certificates against peal property alleged to be 
owned by the Appellee. A demurrer was filed to the bill 
of complaint, and npon hearing was overruled. An 
■ answer was filed and thereafter a statement of facts were 
agreed upon and the cause was heard upon the bill of 
complaint, answer and agreed statement of facts. The 
court in its final decree held the tax sales illegal and 
void and directed the cancelling of the certificates. Prom 
tli is ruling and the ruling on the demurrer to the bill an 
appeal was taken to the Supreme Court. The Supreme 
Court affirmed in part and reversed in part the decree 
of the Circuit Court. lteported in 81, So. 5l>4. 






In the Circuit Cottrt of tlte Fourth Judicial Circuit, 
Duval County, Florida. 

Malcolm Barrs, Complainant, 

V. 
Ernest Amos, Comptroller, • 

Defendant. 

This is a suit brought to cancel certain tax certificates 
issued upon certain property in Duval County upon sale 
of such property because of the non-payment of taxes for 
the years 1907, 1908 and 1909. A demurrer on behalf of 
the defendant has been filed but has not yet been disposed 
of. 



In the Supreme Court, State of Florida. 

Ejiiest Amos, Comptroller, 
Appellant. 
v. 
R. 31. Cory, Appellee. 

This suit was instituted in the Circuit Court for Es- 
cambia County by the appellee against the State Comp- 



i Killer, seeking to have certain tax certificates covering 
laud alleged by the apj<e11ee to be owned by him, and to 
have declared null und void the assessment of taxes for 
ibe years lilia, 11H4 and 11115. A demurrer was flleil to 
Hie hill of complaint, which was overruled. An appeal 
was taken front the order of the court overriding the 
demurrer, to the Supreme Court, where the cause is now 
pending. This suit was dismissed upon agreement of 
parties thereto. 



In the Supreme Court, State of Florida. 

The Texas Oil f'unijMii!/, 
n t'orporation, Appellant, 
9. 

Smetrt Antoe, u Comptroller, 

. 1 ppellee. 

This suit was instituted bv (he appellant ttj restrain 
the collection Of the license lax placed upon tank cars 
under the provisions of Section 4tj of Chapter 6421. A 
demurrer was tiled to the bill which was sustained. From 
the order of the GtactrH judge sustaining the demurrer 
an appeal was taken to the Supreme Court, The Supreme 
Court reversed the order of the Cm nil Court sustaining 
the demurrer. Reported in SI So. 471. 



31 

In the Circuit Court, Seeoad Judicial Circuit, Leon 

County. 

siii in if J. Catts, Governor, et ah, 

rtniiitiff, ' 

(leoiifr Lt'iris, a* Executor, 

Itefcnihiiit. 

This suit was instituted liv tin* plaint ill ;ignin>t the 
defendant for an accounting as Executor «>r the estate 
nf James l>. Westcott, and is now pending in flu* « t 

This suit wiis dismissed Bfton agreement of parties 

thereto. 



iS.rrxiTioNs. MANDAMUS AM) OTHEB KXTRA- 
ORDINARY LEGAL PROCEDURE. 

In the Supreme Court, stale of Florida. 

Joseph Hi. r<»t Crucible Co., n Neie Jersey 
Corp or a tion', .1/'/" Mo***. 

r. 

ctiux. /•:. Mien, Tuj- Collector, Citrw* 

Count i;, Florida , . I /*/»//<< . 

■ 

This wan a case originating in the Circuit Conrt of 
< 'itrus County, wherein the Appellant sought to enjoin 
the A[iellee from collecting taxes which had been as- 
sessed against it on the assessment roll for the year 
1U13. After various proceedings iu the Circuit Court the 
hill was dismissed, and thereupon the case was appealed 
to the Supreme Court and is reported in 77 Fla. SfiTi, 
81 So. 511. 
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In the Circuit Court, Duval County. 

District Grand Lodge Xo. 27, 

Grand United Order of Odtl Fellows 

of the State of Florida, 

Complainant, 
v. 
J. C. Liming, State Treasurer, 

Defendant. 

This suit was instituted by the Complainant to enjoin 
the State Treasurer from enforcing the provisions of 
Chapter C07U, Laws of Florida, in so far as it was con- 
cerned, claiming that under Section 29 as amended by 
Chapter 7344 it was exempt from its provisions. A tem- 
porary injunction was granted. A motion to quash was 
made and overruled. The case is now pending. 



hi the Circuit Court, Taylor County. 

liurtonSirartz Isunther Co., 

Complainant, 
V. 
A. C. Hendry, Tax Collector, 

Defendant. 

The Complainant filed its bill praying for an injunc- 
tion to issue against the defendant restraining him from 
collecting certain taxes assessed against it. A temporarv 
res training order was granted. This suit was settled by 
agreement of the parties thereto. 
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In the Circuit Court, Dade County. 

Charles LeJune, Complainant, 
v. 

D. W. Moron, Sheriff, R. E. Rose, 
State Chemist, W. A. McRae, Com- 
missioner of Agrf&ultwre, and O. E. 
Johnson, Inspector, Defendants. 

This suit was instituted by the Complainant seeking 
to enjoin the defendants from attaching certain grape- 
fruit under the provisions of the Immature Citrus Fruit 
Law. A temporary injunction was granted. A motion to 
quash this writ was made and denied. The case was ap- 
pealed to the Supreme Court. Hon. John C. Gramling, 
State Attorney, handled this case in the Circuit Court. 
It is reported in 78 Fla. 613. 



In the Supreme Court, State of Florida. 

John W. Rast, Tax Collector, 
Appellant, 
v. 
George W. Hulvey, Appellee. 

This case was instituted in the Circuit Court of Duval 
County by the appellee seeking to have the Tax Collector 
enjoined from collecting taxes which had been assessed 
against property alleged to be owned by him. A demur- 
rer wag filed to the bill and was overruled. Thereupon an 
appeal was taken to the Supreme Court. This case is re- 
ported in 



3— AttT- Gen. 
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In the Supreme Court, State of Florida. 

('amp Phosphate Company, a 

Corporation, Appellant, 
v. 
Charles E. Allen, Tax Collector 

of Citrus County, Appellee. 

This was a case originating in the Circuit Court of 
Citrus Comity. The Appellant filed its bit! in the Circuit 
Court seeking to have the Appellee eu joined from collect- 
ing tuxes which had been assessed against property al- 
leged to be owned by it for the year 1915. After various 
proceedings in the Circuit Court the bill was dismissed 
and the case was appealed to the Supreme Court, and is 
reported in 77 Fla. 341, 81 So. Rep. 503. 



In the Supreme Court, State of Florida. 

It. L. Kennerlu, Apprllant, 

v. 
Ernest Amos. Comptroller, 
Appellee. 

This Appellant instituted suit in the Circuit Court of 
Leon County seeking by mandamus to compel the Ap- 
pellee to cause the cancellation of certain tax certificates. 
The Appellee filed a demurrer to the bill, which was sus- 
tained. From the order sustaining the demurrer an ap- 
peal was taken to the Supreme Court. The case is re- 
ported in 78 Fla. 552, 



35 
In the Supreme Court, State of Florida. 

State ex rel. s Daniel A. Finlat/son, 

Complainant, 
v. 
Ernest Amos, Comptroller, 

Defendant. 

This was a suit asking for writ of mandamus to cause 
the Corui/troller to register the motor-driven vehicle of 
the Complainant and to assign to it a distinctive number, 
he having made application and paid to the Comptroller 
five dollars — the fee which Complainant claimed was the 
one provided for in Chapter 7275, Laws of 1917, for such 
motor vehicles as he -desired to have registered. After 
various proceedings the* Court granted the writ This 
case is reported in 76 Fla. 26. 



In the Supreme Court, State of Florida. 

Dixie Holding Company, 

Appellant, 
v. 
Frank Brown, Clerk Circuit 

Court, Duval County, 

Appellee. 

The appellant filed a bill in the Circuit Court for Du- 
val County, praying for a writ of mandamus to issue to 
cause the appellee to permit the redemption of certain 
tax certificates, alleging that under the provisions of 
Chapter 7272, Laws of 1917, such redemption was author- 
ized. The appellee filed a demurrer to the bill, which 
was sustained. The appellant took an appeal from the 
order sustaining the demurrer to the Supreme Court. 
The ruling of the Circuit Court was affirmed, 81 So. 415, 
77 Fla. 247. 
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In the Supreme Court, State of Florida. 

State ex ret. Van C. SweaHngen, 

Attorney General, 

Relator, 

v. 
W. S. Bullock, Jmlye of the Fifth 

Judicial Circuit of Florida, 

Respondent. 

This was a ease of original jurisdiction wherein the 
Relator instituted mandamus proceedings against the 
Respondent seeking to cause him to docket and entertain 
jurisdiction of a certain criminal case which had been 
transf erred to a county in the circuit of which the Re- 
spondent was Judge. This case is reported in 79 So. 337. 



In Circuit Court, Leon County. 

American Railway Express Co., 

Plaintiff, 

V. 
Ernest Amos, 

Defendant. 

This suit was instituted by the Plain tin! against the 
Defendant for the purpose of recovering the amount of 
license taxes paid by the said Plaintiff for registering 
ceriaiu motor vehicles, which license was claimed by the 
Plaintiff to not to be required of such vehicles, it hav- 
ing paid the tax provided by law (Chapter 6421, Acta 
1913), which relieved it from paying any further license 
tax. This suit is now pending. 
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In Circuit Court, DeSoto County. 

Mary A. Odlin et at. 

v. 
J. C. Luning, State Treasurer. 

This was a proceeding instituted for (lie purpose of 
having a tax sale certificate cancelled. A motion was 
made by the Respondent to dismiss the bill »f complaint, 
insofar as the same affects the Respondent, and to strike 
bis name therefrom , which motion was granted. 



In the Supreme Court, State of Florida. 

Van C. Surearingen, as Attorney General, 

v. 
Francisco Arango & Co. et al. 

This proceeding was filed in the Supreme Court pray 
ing for a writ of Quo Warranto. The Court denied the 
petition without prejudice to right of petitioners to ap- 
ply to the Circuit Court for the writ. Application was 
made to the Circuit Court of Hillsborough County for 
the issuance of the writ, but petition was denied, and (he 
cause was appealed to the Supreme Court, where it is 
now pending. 
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In Circuit Court, Leon County. 

Central Florida Oil and 

Gas Company, 

Relator, 

v. 
Ernest Amos, as Comptroller, and 

Van C. Swearingen, as 

Attorney General, 

Respondents. 

The Relator filed a petition for mandamus, seeking 
to cause the Respondent, who as such officers compose 
the Investment Board to sell securities under the "Blue 
Kky" law. to issue to it a permit without limitations or 
restrictions. The suit is still pending. 



The following suits were instituted in the Circuit Court 
of Taylor County, Florida; all involving the validity of 
the action of the Board of County Commissioners in 
equalizing the tax assessment of said county for the year 
1920., and the action of the Tax Assessor in refusing to 
comply with the action of the board as to making changes 
in assessments: 

State ex reh. Van C. Sicea^ingen, 

Attorney General, 
p. 
Thomas B. Packet t et ai., as 

Hoard of County Commissioners 

of Taylor County, Florida. 

State ex rel., Brooks 

Scant on Co. 
v. 
IF. H. Bethea, Tax Assessor, 

Taylor County. 
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State ex rel., O'Brien-Irvin Co. 

v. 
W. H. Bethea, Tax Assessor, 
Taylor County. 

State ex rel., Taylor 

County Lumber Co. 
v. 
W. H. Bethea, Tax Assessor, 

Taylor County. 

State ex rel., Park Lumber Co. 

v. 
H". H. Bethea, Tax Assessor, 
Taylor County. 

State ex rel., Burton-gwartz 

Cypress Co. 
v. 
W. H. Bethea, Tax Assessor, 

Taylor County. 

State ex rel. J. L. Tow&es et al. 

v. 
W. H. Bethea, Tax Assessor, 
Taylor County. 

State ex rel. Daisy Lee 
Culpepper and Busband, 
v. 

W. H. Bethea, Tax Assessor, 
Taylor County. 

State ex rel., Thomas B. Puckett 
et al., County Commissioners, 
Taylor County, Florida, 
V. 

W. H. Bethea, Tax Assessor, 
Taylor County. 
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The Tax Assessor was represented by the Attorney Gen- 
eral and Hon. Charles E. Davis, of Madison, in these 
suits, all of which were settled by agreement of parties 
thereto. 



MANDAMUS AND OTHER EXTRAORDINARY 
LEGAL PROCEDURE. 

In th# Circuit Court Dade County, Florida. . 

City of Miami, Relator, 

The Miami Traction Company, 
a Corporation, Respondent. 

This was a case brought in the Circuit Court of Dade 
Oonnty wherein the Relator sought to enforce resump- 
tion of Respondent's operations of public service. 



In the Supreme Court, State of Florida. 

State ex rel. C. J. Miller, 

Appellant, 
v. 
County Commissioners of Baker 

County, Appellee. 

This was a case brought for the purpose of causing de- 
livery of a prisoner to the Sheriff of Orange County. 
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CERTIORARI. 

C. D. Blackwell, Went Palm Beach, Fla. 
May 1, 1920. 

Car] Kettler, Jr., was informed against in the County 
Court of Palm Beach County charged with n violation 
of the law against engaging in business on Sunday, the 
specific act being that of conducting a moviug picture 
show. A motion to quash the information was filed by 
Kettler, which motion was granted and the defendant 
was released from custody; therenpon the matter was 
brought to the attention of the Attorney General, and 
he filed a petition in the Supreme Court asking that 9 
writ of certiorari be issued to review the decision of the 
lower court. The Supreme Court denied the petition 
June 3, 1920. 



QUO WARRANTO. 

Authority was given by the Attorney General to the 
parties whose names appear below to institute proceed- 
ings in quo warranto. Statement of the purpose of the 
suit is given in each case. 

John 8. Heard, Pensaeola, Fla. 
December 15, 1919. 

Authority granted to use the name of the Attorney 
General for the purpose of testing the constitutionality of 
Chapter 7821, Acts of 1919, creating a commission known 
as the Florida Purchase Centennial Commission, and ap- 
pointing the membership thereof. 
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John P. Stokes, Pensacola, Fla. 
March 13, 1920. 

Authority granted to use the name of the Attorney 
General for the purpose of instituting proceedings to 
compel B. P. EJdmundson to desist in the use of certain 
waters at the Port of Pensacola in such a way as to 
obstruct navigation. 

William Fisher, Pensacola, Fla. 
May 11, 1920. 

Authority granted to use the name of the Attorney 
General to proceed' against The Southern Utilities Com- 
pany and the Pensacola Ice Company under Chapter 
6033, Acts of 1915. 

F. B. Harrell, Jasper, Fla. 
June 14, 1020. 

Authority granted to use the name of the Attorney 
General to institute proceedings against the officers of 
the Town of White Springs to test their right to hold 
office. 

L. P. Hardee, Gainesville, Fla. 
June 22, 1920. 

Authority granted to use the name of the Attorney 
General to test the validity of an election which was held 
in Alachua County to combine four Sub-School Tax Dis 
tricts into one Sub-School Tax District. 

Hampton & Hampton. Gaine&ville. Fla. 
June 27, 1919. 

Authority granted to use the name of the Attorney 
General to institute proceedings against the Trustees 
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of the Special Tax School District No. 3, Levy County, 
Florida, to test their right to hold the office of such 
Trustees. 

Y. L, Watson and 0. J. Clayton., Quincy, Fla. 
July 1, 1920. 

Authority granted to use the name of the Attorney 
General to institute such proceedings as necessary against 
the Apalachicola Northern Railroad Company, or other 
person or corporation, for the purpose of having declared 
a nuisance, and the abaiting of the same, the transporta- 
tion into and holding in Gadsden County certain fish 
scrap. 

W. P. ChavoMs, Perry, Fla. 
July 14, 1920. 

Authority granted to use the name of the Attorney 
General to test the corporate existence of Special Tax 
School District No. il of Lafayette County, Florida, and 
also to test the corporate existence of H. McN. Wade, 
W. M. Pinner and E. H. Futch, as Trustees. 

F. W. Pope, Daytona, Fla. 
July 18, 1919. 

Authority granted to use the name of the Attorney 
General to institute proceedings on behalf of the Town 
of Daytona Beach against the Central of Florida Rail- 
way Company for forfeiture of its franchise. 

W. B. Cone, Macclenwy, Fla. 

Authority granted to use the name of the Attorney 
General for the purpose of testing the validity of the 
creation of a Special Tax Road District. The case was 
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dismissed after the Legislature passed an act creating a 
Special Tax Road District to take the place of the one 
involved in this Bait. 



HABEAS CORPUS PROCEEDINGS DISPOSED OF 

BY THE SUPREME COURT DURING THE 

TEARS 1919 AND 1920. 

In the Supreme Court, State of Florida. 

H. E. Bailey ft J. C. VimPelt, Shsriff: 

Bailey was informed against in the Cbnrt of Record 
of Escambia County, said information charging that on 
the 23 day of June, 1919, he knowingly and wilfully 
failed to keep and perform certain rules and regulations 
made and promulgated by the Live Stock Sanitary Board 
of the State of Florida, in that he failed to thoroughly 
and properly dip his cattle regularly every forteenth day 
uutil such time as it is ascertained by regular inspection 
and dipping that the cattle and premises are free of 
ticks. Bailey applied for a writ of Habeas Corpus which 
was granted and issued by the Judge of the Court of 
Record of Escambia County. Upon hearing it was or- 
dered and decreed that Bailey be remanded to the cus- 
tody of the Sheriff for such other proceedings as might 
be conformable to law. Upon writ of error judgment 
was affirmed, August 12, 1919. Reported in 78 Florida. 
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Ex Parte W. H. Foatwotth, 
I. M. Holmes and J. G. McCune, 
v. Btate: 

Relators were arrested in Hernando County for un- 
lawfully transporting over a public highway in said 
county, a dry county, intoxicating liquors in violation of 
Section 3 of Chapter 7733, Laws of 1918. Forthwith a 
petition for a writ of habeas corpus was filed in the Su- 
preme Court, and it was there ordered that said writ 
be issued returnable before Judge Bullock, of the Fifth 
Judicial Circuit The writ was so issued, and upon a 
hearing petition was denied and Belatora remanded to 
the custody of the Sheriff of Hernando County. From 
this ruling Relators took writ of error to the Supreme 
Court. Judgment reversed May 8, 1919. Reported in 
78 Fla. 

Verne Godwin, v. M. M. Whitehurst, Sheriff: 

Godwin was arrested under a warrant issued out of 
the County Judge's Court of Pinellas County upon an 
affidavit charging that he did then and there operate 
a motor boat in the fishing industry on the waters of 
Tampa Bay without first having procured a license. On 
habeas corpus before the Circuit Judge, the petitioner 
was remanded to custody under the commitment, and 
from such order a writ of error was sued out to the Su- 
preme Court. Judgment affirmed November 19, 1919. 
Reported in 78 Fla, 

Jf. H. HoA/man v. R. M. Dillon, Chief of Police ■ 

Hayman wag convicted in the Municipal Court of the 
City of Miami of the charge of supplying water for human 
consumption without holding a valid permit from the 
Board of Health of the City of Miami, under the pro- 
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visions of an ordinance of the City of Miami "for the 
prevention and punishment of the sale of impure water." 
Upon habeas corpus before the Judge of the Eleventh 
Judicial Circuit the petitioner was remanded to cus- 
tody. From this ruling Petitioner took writ of error 
to the Supreme Court. Judgment reversed May 3, 1920. 
Reported in 79 Fla. 

Antonio Ma rosso r. -/. C. YanPelt, Sheriff: 

Marasso was informed against in the Court of Record 
of Escambia County for the violation of Chapter 7730, 
Ijiws of Florida. On habeas corpus before the Circuit 
Judge petitioner was remanded to the custody of the 
Sheriff. From this judgment writ of error was sued 
out to the Supreme Court. Judgment affirmed April 19. 
1919, Reported in 77 Fla. 

Edtvard McClain v, J. W. West, Deputy Sheriff: 

McClain was arrested under a warrant sued out of the 
Justice of the Peace Court of the Eighth Judicial Dis- 
trict of Calhoun County, charging him with the viola- 
tion of Paragraph 6 of Section 14 of Chapter 6877, Laws 
of Florida. Forthwith a petition for writ of habeas corpus 
was filed in the Supreme Court. Petitioner discharged 
November 27, 1920. Reported in 80 Fla. 

G. F. Parsons v. H. Whitaker, Sheriff: 

Parsons was arrested under a warrant iesued by the 
Justice of the Peace of the Second Justice District of 
Escambia County, alleging the violation of Chapler 7343, 
Acts of 1917. On habeas corpus before the Circuit Judge 
petitioner was discharged from custody. From this rul- 
ing Respondent took writ of error to the Supreme Court. 
Judgment reversed Jnly 30, 1920. Reported in 80 Fla. 
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t i 

Sanborn Land v. State-. 

Land was convicted in tbe County Judge's Court of 
Santa Rosa County of the offense of engaging in and carry- 
ing on the business of a liquor dealer in violation of 
Section 2 of Chapter 6179, Laws of 1911, after said coun- 
ty had voted against the sale of intoxicating liquors. On 
habeas corpus before the Circuit Judge, the petitioner 
was remanded to custody, and from such order a writ of 
error was sued out to the Supreme Court. Judgment 
affirmed February 22, 1919. Reported in 77 Pla. 

State of Florida, ex rel. W. S. Neisel v. 
D. W. Moron, Slieriff: 

Neisel was convicted in the Criminal Court of Record 
of Dade Couuty for the violation of Chapter 7736, Laws 
of Florida, Acts of 1918. On habeas corpus before tbe 
Circuit Judge petitioner was remanded to custody. From 
this judgment writ of error was sued out to the Supreme 
Court. Judgment affirmed June 28, 1920. Reported in 
78 Fla. 

If. R. Wood 9. H. Whitalcer, Sheriff: 

Wood was arrested under a warrant issued out of the 
County Judge's Court of Escambia County upon an affi- 
davit charging that he did then and there unlawfully have 
in his possession five quarts of intoxicating liquors. Forth- 
with a petition for a writ of habeas corpus was filed in 
the Court of Record, which petition was denied. From 
this ruling petitioner took writ of error to the Supreme 
Court. Judgment affirmed October 18, 1920. Reported 
in 78 Fla. 
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Arthur Yeager v. State: 

Yeager was arrested under a warrant issued by a 
Justice of the Peace in Duval County upon an affidavit 
charging that he did unlawfully use bottles of the Purety 
Ice Cream and Dairy Company by filling the same with 
milk or cream. Petitioner was bound over to the Crim- 
inal Court of Record of Duval County, sued out a writ 
of habeas corpus, and at the hearing petitioner remanded 
to the custody of the Sheriff. From this ruling petitioner 
took writ of error to the Supreme Court, Petitioner dis- 
charged from custody August 12, 1919. Reported in 77 
Fla. 

W. A. vachary v. Lee Morris: 

Zachary was arrested upon a warrant issued out of the 
County Judge's Court of Volusia County charging him 
with operating a motor vehicle in violation of a local 
law applicable only to Volusia County. After being 
taken into custody petitioner filed his petition in the 
Circuit Court for a writ of habeas corpus, and upon a 
hearing was remanded to the custody of the law. From 
this ruling petitioner took writ of error to the Supreme 
Court. Judgment affirmed August 11, 1919, 
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TAItULATED BEPOET OF CRIMINAL CASKS IN WHICH OPINIONS WERE FILED BY 

THE SUPREME COURT DURING THE YEARS 1!I19 AND 1920. 
CASES DISPOSE! > OF 1 HIRING JANIZARY TERM 1919, AND REPORTED IN SEVENTY- 

SEVENTH FLORIDA REPORT. 



Name of Offender. 



( (tl'i'iiso. 




Dis[iosilinii 



Alexander, P. M. 



Grand larceny [Duval 

Black, J. lEmbexsIetneat Liberty 



Itoyington, Lncy 
Bynum, J. C, 
Carter, Joe . . 

( 'nlcman, J. J Murder" 

Dixon, J. L. , , 
Elliott. Robert 



Gmwold, D. E. 



Manslaughter |rtay 

(':ii-ii;ii [ntercooTfte ! Columbia 



Unlawful marking cattle 



Burning feme 

Obtaining money by falsi; pre- 
tense 

Obtaining money by false pre 

tense 

Gadsden, John JAssaull with inlent to rajtc. . 



HobliH. Claude and Marvin 
Howell. Grace V... 
MeMnllen, Malcolm 

Moore, S. F 

Powers, Claude . . . 
Bodewold, Cliarlie 



Murder 2iu] degree 
Murder 1st degree . 
Grand larceny 
Grand hircenv . . . . 



Unnatural and lasi ivimis acts Duval 



Manslaughter 



Leon 

Ray 

Lafayette 

Washington 

t 

St, Lucie 

Osceola 

Siintn Rosa 

Dade 

Taylor 

Taylor 



Duval 



( 'l'iminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 
Circuit 
Circuit 

Circuit 

Circuit 

[Circuit 

! Circuit 

I Circuit 



Affirmed 

Affirmed 

Affirmed 

Reversed 

Reversed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 
'Affirmed 
! Affirmed 
| Reversed 
1 Reversed 
I Affirmed 
I Abandoned 
| Dismissed 
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CASES DISPOSED OP DURING JUNE TERM, 1919, AND REPORTED IN SEVENTY- 
EIGHTH FLORIDA REPORT. 



Nan;e of Offender. 



Offense. 



County. 



Court. 



Disposition 



Adams, Willie 

Barker, Charlie 

Bates, Henry 

Correlis, Manuel 

Dal swell, David, alias 
D«an, Albert 



Dun v ton, Clarence 



Faust, Isaac 

Grace, Will 

Gutiii, Cliarlie 

Hall, Marion 

Higginbotham, Bass 

Howard, W. J 

Howard, W. J 



■larmnn, Leonard 



Larceny 

I'ltering forged instrument. 

Breaking and entering 

Unlawfully selling liquor . . 

ByrdjRape 

Assault with intent to commit 

murder 2nd degree 

Obtaining money under false 

jwrsonation 

Mured L'nil degree 

Murder 3d degree 

Grand larceny 

Murder 1st degree 

Larceny 

Aggravated assault 

Assault with intent to murder 

1st degree 

Assault with intent to commit 

murder 2nd degree 



Tavlor 

Walton 

Polk 

Orange 

Jackson 



Dade 



Manatee 

Volusia 

Leon 

Santa Rosa 

Walton 

DeSoto 

Okaloosa 

Okaloosa 

Fni'kHon 



Circuit 
Circuit 
Circuit 
Criminal 

Circuit 

Circuit 

Circuit 
Circuit 
Circuit 
Circuit 

! Circuit 

[Circuit 

[Circuit 

I 

I Circuit 

I 

ICircuit 



Affirmed 
Reversed 
Reversed 
Affirmed 
Affirmed 

Affirmed 

Affirmed 
Reversed 
Affirmed 
Reversed 
Affirmed 
Reversed 
Affirmed 

Affirmed 

Affirmed 



s 



Kelly, M. P. 



King, Jessie , 

Long, E. 

Wiggins, Eddie 

Russell, Henry P 

Sliield, W. R 

Htiner, Johnnie 

8ykes, John 

Thompson, Junius C. 

Tucker, Joe, and Parker, 

Glover 

Wilson, Isora 



Assault with intent to commit 



manslaughter 

Extortion 

Murder 2d degree 

Murder 2d degree 

Manslaughter 

Unlawful intercourse 

Larceny 

Larceny 

Murder 1st degree. . , 



Assault and battery. 
I Murder 2d degree. . 



Gadsden 

Okaloosa 

Jackson 

Lafayette 

Duval 

Wakulla 

Columbia 

Duval 

Dade 

Wakulla 
Jackson 



Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 
Circuit 



Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Reversed 
Affirmed 
Reversed 
Reversed 

Reversed 
Affirmed 
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CASES DISPOSED OF DURING JANCABY TERM, 192u, AND REPORTED IN SEVENTY- 
NINTH FLORIDA UKl'OUT. 



Name of Offender, 



Offense. 



County. 



Court. 



Disposition 



Bobt 



A hi u, A. D 

Anderson, Adriu . . . 

Baker, SuLlie 

BlackVelL Will and 

Bradley, James 

Manning, Henry, et al 

Brown, Arra, alias "Dime" 

Blown. Dan, et al 

Collinsworlh, Ruth C 

Dixon, P. I) 

Dixon, Thomas 

English, R 

Gafford, J. A 

Garrett, Will 

Harrell, Hamilton, alias 

Harper 

Haywood, Solomon, et ill... 

Jewell, W. t 

.1 1 ill fi si i n, Raymond 

Kelly, Cbarles 



Soliciting in embers, etc. 



Bigamy 

j Murder 1st degree. 
Manslaughter .... 



Murder I'd degree 
Grand larraiy ... 



Assault to commit murder. 

Muiili'i- 1st degree 

i J i-aud la rceny 

Breaking and entering 

Assault to murder 



('tiering forged instrument.. 



Soliciting members 

Manslaughter 

Murder 2d degree. 



Escambia 

Duval 

Jackson 

Bay 

Suwannee 

Clay 

Manatee 

Hillsborough 

Walton 

Madison 

Santa Rosa 

Dade 

Taylor 

Duval 

Jackson 

Clay 

Escambia 

Columbia 

Madison 



Ct. of Rec. 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Criminal 

Circuit 
Circuit 
Ct. of Rec. 
Circuit 
Circuit 



Dismissed 

Dismissed 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Dismissed 

Affirmed 

Reversed 

Dismissed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Reversed 



Land rum, Frank, et al 

Lockhart, Tine, and- Rog 

ers, Bertha 

Lmvmuii, A. Irving, et al.. 

Muynard, H. C 

Modlin, John 

Mosley, Charlie 

Mr Kirov, Kausau 

I'ittmau, M. J 

I'rlngle, G. W 

Rast, John W 

Rodewolt, Charlie C 

Sasscr, A. B 



Sea ley, Clyde, and Han 

cock. Perry '. 

ThonijiRon. C, C.. 

West man. E. .W 



Murder 1st degree. 



Adultery 

Murder 1st ■ degree 

Soliciting members, etc. 



Grand larceny 

Aggravated assault 

Grand larceny 

Holicitiug members, etc... 

Embezzlement 

Manslaughter 

1'nlaw fnllv disposing of 
muel property 



|KT 



Grand larceny 

Kajie and sexual intercourse. 



Witt, Tom, and tSwilleyJ 

Isham | Ma nwla tighter ... 

Wright. Hattie Murder 2d degree. 

Yarbronjjh, A. Y | Perjury 



Santa Rosa 

Columbia 
Ba,v 

DuvaJ 



Columbia 


Circuit 


Affirmed 


Jackson 
Hernando 


Circuit 
Circuit 


Affirmed 


Aifi raied 


Escambia 


Ct. of Rec. 


Dismissed 


Bay 


Circuit 


Dismissed 


I 'lay 


Circuit 


Affirmed 


Bay 


Circuit 


Dismissed 


Duval 


'Circuit 


Dismissed 


Escambia 


Ct. Of Rec. 


Dismissed 


Duval 


Circuit 


Reversed 


Duval 


(Circuit 


Dismissed 



Madison 

Hillsborough 
Dillshorou"h 



Circuit 

I 'ireiiit 
Circuit 
Circuit 

Circuit 
Criminal 
! Circuit 



Affirmed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 
Heversed 
Reversed 
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CASES DISPOSED OF DURING JUNE TERM, 1930, AND REPORTED IN EIGHTIETH 

FLORIDA REPORT. 




Boykin. Will 

Brooks, Arthur 

Brown. Will, and Croft, O, 
Donnelly, A. W 



Ford, John 

Giddina, Will, and Penton, 

Sherman 

Guyton, Tom 

Habersham, Sam 

Hamlirick, Perry 

Hamlin, John 

Henderson, James 

nigginbotham, Bass 

Lasher, Bert 

Lieata. Michael 

McQuagge, D. R 

Neicarta. Mike 

Norwood, Columbus 



Murder 1st degree 

Threats to accuse another . . . 

Breaking and entering 

Assault with intent to commit 

rape 

Breaking and entering. . . 



Santa Rosa 

Duval 

Suwannee 

l 

! Walton 
{Okaloosa 



Larceny 

Manslaughter 

Burglary 

Carnal intercourse ...... 

Larceny 

Breaking and entering... 

Larceny 

Larceny 

Violation liquor law 

fmriBg worthless checks. 

Manslaughter 

Manufacturing liquors . . 



I 



Rosa 



| Santa 
. | Duval 
.|Oade 
. iBav 
JWakulla 
. ! Okaloosa 
. ! rteSuto 
.iDade 
, ! Hill sho rough 

I Jackson 
.! Dade 
, I Gadsden 



Circuit 
Criminal 
Circuit 
Circuit 

! Circuit 

1 Circuit 

I Criminal 

i Criminal 
| Circuit 
I Circuit 
I Circuit 
| Circuit 
ICriminal 
'Criminal 
'Circuit 
ICircnit 
[Circuit 



Affirmed 
Affirmed 
Affirmed 

Reversed 
Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Dismissed. 

Affirmed 

Affirmed 

Reversed 



at 



Ormand, Bessie 



Richardson, Nat . . . . 

Riggins, Mallory 

Robinson, Susie 

Rodley, Willie Anne. 
Smith, Thurman H., 

Smith, Ed 

Btedmnn, Perry 

Rteffanos. Will 



Assault with intent to commit 

murder , 

Murder 1st degree. 

Murder 1st degree 

Manslaughter 



Breaking and entering. 

Manslaughter 

Desertiou 

Burglary 



Dade 


Criminal 


| Affirmed 


Putnam 


Circuit 


| Reversed 


Duval 


Circuit 


| Affirmed 


Jackson 


Circuit 


Reversed 


lluval 


Circuit 


{Dismissed 


DeSoto 


Circuit 


[ Reversed 


Escambia 


Criminal 


| Reversed 


Alachua 


Circuit 


| Reversed 


Dade 


Criminal 


[ Reversed 
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OFFICIAL OPINIONS 



FOR THE YEARS 1919 AND 1920. 

Opinions to the Governor 

ELECTIONS— SPECIAL— MEMBERS OF LEGISLA- 
TURE. 

Tallahassee, Fla., January 3, 191S. 

Honorable Sittneg J. Catts, Governor, 
Capitol. 

Dear Sir: — 

I am in receipt of your letter of 3lst ult. with reference 
to the question of calling Special Elections for the pur- 
pose of electing members of the Legislature — vacancies 
having been caused bv the death of the former representa- 
tives. 

Replying to your inquiry, I beg to advise that Section 
177 of the General Statutes provides (hat "Whenever a 
special election for any office is required to be holden, the 
Governor shall make an order declaring on what day the 
same shall lie held, and deliver the same fo the Seeretary 
of State, whereupon the Secretary of State shall publish 
notice of the election to be holden therefor in one or more 
newKpji])er published weekly at the State? Capital, for 
not less than fifteen days nor more than forty days prior 
to said election, containing notice of the vacancy or va- 
cancies to be filled, and of the county or counties in which 
the elections are to be held therefor." 

It appears from the above provision of law that you 
may call these elections to be held at anv time between 



59 

now and the date of the convening of the next session 
of the Legislature provided you do s6 in time for the ad- 
vertising to be published as provided above. The Secre- 
tary of State has all the usual forms for this proceeding. 
Yourg very truly, 

VAN C. SWEABINGEN, 
Attorney General. 



EAILKOAD COMMISSION— AUDIT OP ACCOUNTS. 

Tallahassee, Fla., January 3, 11)19.' 

Honorable Sidney J, Cattg, Governor, 
Capitol. 

Dear Sir: — 

Replying to your com muni cation of the 2nd instant, in 
which you asked to be advised as to whether or not you 
have the right to cause the accounts of the Railrond Com- 
mission to be audited, I beg to advise that under the pro- 
vision of Section 165, General Statutes, 1906, the ac- 
counts and books of record of the Railroad Commission 
are subject to being audited by the State Auditor just 
the same as the books and accounts of any other State 
officer. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



60 
HOME GUARDS— REMOVAL OF OFFICER. 

Tallahassee, Fla., January 6, 1919. 

Honorable Sidney J. Catts, Governor, 
Capitol. 

Dear Sir:— 

I am in receipt of your communication of the 6th in- 
stant enclosing letter from Capt. J. S. Shoesmith, Com- 
pany A, Volusia County Guards, with reference to the 
questions as to how an officer of the Guards may be re- • 
moved or discharged. 

Replying to your communication, I beg to advise that 
Section 3, of Chapter 7292, Laws of 1917, provides that a 
commissioned officer may be discharged, upon the rec- 
ommendation of the commanding officer, by the Gover- 
nor. In counties where there is a full organization or 
battalion of County Guards, this would mean the com- 
manding officer who would be the Major of the Bat- 
talion. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General." 



LICENSE— NOT REQUIRED OF CERTAIN SALES- 
MEN. 

Tallahassee, Fla., January 7, 1919. 

Honorable Sidney J. Catts, Governor, 

Capitol. 

Dear Sir: — 

I am in receipt of your letter of the 3rd instant en- 
closing communication from Mr. S. Clay Williams. As- 
sistant Counsel for R. *J. Reynolds Tobacco Company, 
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with reference to the manner in which their salesmen are 
selling and introducing their goods through jobbers, and 
note that you desire for me to advise you as to the law 
involved. 

Replying to your communication, I beg to advise that 
Mr. Williams states that their salesmen operate upon 
the following plan: 

"A salesman of this Company- calls upon a jobber 
and secures from him some of our products upon 
which a better distribution is desired in that terri- 
tory. The salesman gives the jobber a receipt for 
. the goods, copy of which receipt is attached here- 
to for your information. The salesman takes the 
goods and proceeds to call on dealers only. By the 
terms of the receipt the salesman is required to ac- 
count to the jobber for the goods be received or for 
the amount for which they were sold to the deal- 
ers. The jobber gets his profit on the transaction 
of the salesman, but the R. J. Reynolds Tobacco Com- 
pany realizes oothing out of the transaction. The 
plan is merely a method adopted for the purpose of 
making prompt delivery of the goods to retail rner- 
cJiants and of keeping them supplied therewith. In 
effect the work of such a salesman is work performed 
for the local jobber and retailer.in the community in 
which the salesman happens to be working. The terms 
of the enclosed receipt show, as the fact is, that in 
doing this work the salesman is acting as agent for 
the local jobber." 

It is my opinion that upon the above statement of facts 
the salesmen of the R. J, Reynolds Tobacco Company 
do not come within that provision of the law which pro- 
vides for peddlers paying a license. In other words, I do 
not think the manner of doing business as set out above 
constitutes peddling within the contemplation of our 
License Law, as it appears that the salesman makes no 
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profits on tin- transaction or sale, but is paid, as I under- 
stand, a salary by the B. J. Reynolds Tobacco Company. 
Yours- very truly, 

VAN C. SWEARINGEN, 
Attorney Geueral. 



LEGISLATURE— JUDGE OF QUALIFICATION'S OF 
MEMBERS. 

Tallahassee, January 8, 19111. 

Honorable Sidney J. Catts, Governor. 
Capitol. 

Dear Sir: — 

I am in receipt of your letter of the fitli instant enclos- 
ing a letter from Hon. .J. L, Dillnnl. of Winter Garden, 
FJa., with reference to the Senator from that District be- 
in g in such a physical condition as to in all probability 
prevent him from being able to attend the regular session 
of the Legislature, which convenes in April, 1911*, and 
note that you desire my opinion as to what steps may be 
tuken us to enable that District to be represented. 

Replying to your communication, I beg to advise that 
I know of no law that would require Senator Crawford to 
resign on account of his physical disability, nor is there 
any law providing for the removal of members of I he 
Legislature. Section 6 of Article III of the Constitution 
provides that each House shall judge the qualifications 
of i1« own members; and each House, wiih this concur- 
rence of two-thirds of all its members present, may expel 
a member. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



COUNTY OFFICERS— AUDITOR'S REPORT ON. 

Tallahassee, Fla., January 9, 1919. 

Honorable Sidney J. Catts, Governor, 
Capitol. 

Dear Sir:— 

I am in receipt of jour letter of tlie 27th ult., enclosing 
report of the State Auditor to you upon his examination 
of the offices of Dnval Count j, and I note that you desire 
to know if you should take any steps in regard to this re- 
port in so far as the same may show purchases in amounts 
more than Three Hundred Dollars without advertising for 
huh. 

Replying to your communication, I beg to advise that 
Section 769-E, of the Compiled Laws of 1914, provides as 
follows: 

"No contract shall lie let by the Board of Coun- 
ty Commissioners for the working of any road or 
street, the construction or building of miv hi-idge, 
the erecting or buiHing of any house, nor shall any 
goods, supplies or materials for county pin-poses or 
use be purchased when the amount to be paid there- 
for by the county shall exceed three hundred dollars, 
unless notice thereof shall lie advertised once u week 
for at least two weeks in some newspaper of general 
circulation in the county, calling for bids upon the 
work to be done or for the goods, supplies or ma- 
terials to be purchased by the county, and in each 
case the bid of the lowest responsible bidder shall 
be accepted, unless the County Commissioners shall 
reject all bids because the same are too high." 
It is my interpretation of thig Law that in all cases 
where purchases are to be made in access of tbe amount 
named in the above provision of law that the County 
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Commissioners should advertise for bids in accordance 
with law, and where it is known that the amount of sup>- 
plies, goods or materials will amount to mure than Three 
llundred Dollars for immediate or subsequeut use bids 
should be asked for by the Board of County Commission- 
ers for furnishing such supplies. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney Geueral. 



PLANT BOARD— ATTORNEY GENERAL AND STATE 
ATTORNEYS REPRESENT. 

Tallahassee, Fla. T January 15, ISIIil. 

Hon. Sidney J. Vatts, Goientor, 
Capitfd. 

Dear Sir:— 

Replying to your letter of the 13ih instant, 1 beg to 
advise that I think it was the intention of the legislature 
under the provision of Section 15, of Chapter 6885, Laws 
of Florida, Acts of 1915, to place the duty of representing 
the Plant Board upon the Attorney General and State 
Attorneys. 

It is my opinion that the words "District Attorneys," 
as used in the above Act, was intended to mean "State 
Attorneys." It "was held in the case of State v. Salge, 
2 Nev. 321, 324, that Prosecuting Attorney and District 
Attorney is one and the same thing. 
Yours very truly, 

VAN. C. SWEARINOEN, 
Attorney General. 



G5 

HOARD OF COMMISSIONERS OF STATE INSTITU- 
TIONS— RULES AND REGULATIONS REGARD- 
ING STATE CONVICTS. 

■ 

Tallahassee, Fla., January 15, 1919. 

Miss It. A. Catts, Se&y, 

Board of Com'rg £?tate Institution's, 

Capitol. 

Dear Miss Catts: — 

I am in receipt of your communication of this date in 
which you state that the Board of Commissioners of St:itc 
Institutions desires my opinion as to how far the Board's 
authority goes with reference to making rules and regula 
lions regarding the care and maintenance of convicts in 
this State. 

Replying to the above inquiry, I beg to advise that Sec 
tion 5, of Chapter 7324, Laws of Florida, Acts of 1917, 
provides as follows: 

"That all prisoners leased under the provisions 
of this Act, whether to Boards of County Commis- 
sioners or to private lessees, shall be guarded, fed, 
clothed, given proper medical attention, and other- 
wise maintained, at the expense of the lessees, who 
shall also pay all expenses of transporting such 
prisoners from the State Prison to their respective 
camps and return at the expiration of the lease. All 
State convicts shall be at all times under the super- 
vision of the Commissioner of Agriculture and the 
Board of Commissioners of State Institutions, who 
shall prescribe such rules and regulations as may 
be deemed necessary for their safe keeping, main- 
tenance and discipline; and the said Board shall 
execute such contracts with the lessees and require 
such bonds for the performance of same as shall 
be necessary to carry out the purposes of this Act." 

5 — Atty. Gen. 
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It is my opinion that this provision of law clothes the 
Board of Commissioners of State Institutions with full 
power and authority to make such rules and regulations 
pertaining to the care, safe keeping and maintenance .of 
State prisoners as it tnay deem necessary. 
Yours very truly, 

VAN. C. SWEARINGEN, 

Attornev General. 



MASKS AND BRANDS— DUTY OF INSPECTORS OP 
t 

Tallahassee, Fla., January 18, 191!). 
* 
Hon. Sidney J. Catts, Governor, 
Capitol. 

De&r Sir: — 

1 am in receipt of your letter of the 16th instant, en- 
closing letter from H. R. .Maige, Cattle Inspector, of 
Carrabelle, with reference to his duties and powers, and 
note that you desire me to give you the law upon this 
subject. 

Replying to your inquiry, I will advise that Section 
3113 prescribes the duties of Inspectors of Cattle ami is 
as follows: 

"It shall be the duty of each and every inspector 
appointed by the Governor to inspect the marks and 
brands of all cattle driven from or through or shipped 
from their respective counties or districts, when 
notified or cognizant of such facts, and shall keep a 
suitable book for that purine, to be furnished by 
the County Commissioners, for the purpose of in- 
specting and recording all marks and brands of all 
cattle taken by them, and description of unmarked 
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cattle driven from, through, or shipped from their 
respective counties or districts, and shall set forth 
in the record the name or names of the person or 
persons driving or shipping such cattle, and the dates 
thereof. Each and every Inspector shall be required 
to furnish each and every person so driving or ship- 
ping cattle from or through their respective coun- 
ties or districts a certificate, which shall set forth 
the number of cattle so inspected, the mark or marks, 
and brands, and also a description of all unmarked 
cattle. Each and every Inspector shall Ale a full 
report of bis work each month with the Board of 
County Commissioners, to be recorded by the Clerk 
of the Circuit Court in a book kept for that pur- 
pose, and the Clerk shall receive the same fees al- 
lowed in other cases provided by law for such work." 

Section 3338 provides for a penalty in cases where the 
provisions of the law relating to the inspection of cattle 
are not complied with and is as follows: 

"Any person who shall violate any of the pro- 
visions of law relating to the inspection of cattle 
driven or shipped from any county or district in this 
State, where the County Coram isiso net's have estab- 
lished cattle districts, aad cattle inspectors have 
been appointed, shall be punished by fine not more 
than five hundred dollars, or more than six months." 

When the Inspector knows of a failure to comply with 
the provisions of law relative to the inspection of cattle, 
1 take it that it is his duty to cause a prosecution to be 
instituted against the violators thereof. 
Tours very truly, 

VAN. C. SWEAUINGEN, 

Attorney General. 
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COUNTY CONVICTS, HOUSING OF AND WORKING. 

Tallahassee, Fla., February 22, 1919. 

Hon. Sidney J. Vattts, Governor, 
Capitol. 

Dear Sir: — 

With reference to the record relative to the actios of 
the Board of Comity Commissioners of Pinellas County 
in hiring or leasing one Jesse T. Brum field, who was sen- 
tenced to six months imprisonment in the County Jail, 
will state that the said record presents apparently the 
following facts: 

1st. That Pinellas County is working its county eou- 
viits upon the public roads of said county, and that spe- 
cial exception or discrimination lias been made iu the 
case of Brutnticld in hiring him ont to a company he had 
formerly wo iked for. 

2nd. That he is not required to conform to the rules 
and regulations laid down for other convicts as form- 
ulated by the Commissioner of Agriculture, espeeially 
Regulation No. 1, which requires "Contractors shall re- 
quire each and every convict to wear at all times the 
uniform of the Florida State Prison, which .-ball be the 
same that is now used," and said regnlation requires that 
the above rule shall apply to county convicts. 

The statute governing the subject is Chapter 7323, 
Laws of 1917, which, among other things, provides that 
''Said county convicts shall be kept and worked under 
such rules and regulations and supervision as may be 
prescribed by the Commissioner of Agriculture, with the 
advice and approval of the Board of Commissioners of 
State Institutions, and the Commissioner of Agriculture, 
with the approval of the Board of Commissioners of State 
Institutions, shall have the power to enforce all eueli rules 
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and* regulations. Upon the failure of any lessee or other 
person in charge of said county convicts to comply with 
such rules and regulations, the Commissioner of Agri- 
culture, with the approval of the Board of Commissioners 
of State Institutions, shall have the right to require said 
county convicts returned at the expense of the party or 
parties working the same to the County Jails of the 
county in which they were convicted." 

Pursuant to the above, the Commissioner of Agriculture 
would have authority to direct the return of the said 
Brumfield to the County Jail of Pinellas County upon re- 
fusal to comply with the rules and regulations quoted. 

Neither the statute uor the rules and regulations above 
referred to specifically cover the question of the au- 
thority of the County Commisisoners to make an excep- 
tion in the case of any able-bodied convict by leasing him 
to private parties in lieu of placing him upon the county 
road, and this is probably a fit subject for future legisla- 
tion. 

Respectfully submitted, 

VAN. C. SWEARING EX. 

Attorney General. 



NATIONAL GUARD— ADJUTANT GENERAL— HOW 
OFFICERS APPOINTED. 

Tallahassee. Fla., January 31, 19111. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir:— 

Replying to your letter of the 24th instant, enclosing 
letter from Adjutant General Christian, asking for au- 
thority to appoint Lieutenant Brock in the Quarter- 
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master's Corps, National Guard, so that lie may assume 
the duties of Major Snow; also asking you to authorize 
him to permit Lieutenant Brock to occupy the house ad- 
joining his, and setting forth the advantages thereof, I 
note you desire my opinion as to your authority to au- 
thorize General Christian to make this appointment, and 
would advise that Division "d" of Sec. 672 of the Com- 
piled Laws of 1914 provides among otlier things the fol- 
lowing : 

'•The Adjutant General shall be appointed by the 
(in vein or, and the remaining officers of the Staff 
Corps and departments shall be apjioiuted by the 
Governor upon the recommendation of the Adjutant 
General in his capacity of Chief of Staff. Xo person 
shall be appointed as Chief Officer of any Staff 
Corps, or department, who has not held commission 
in the army or navy of the United States, the Con- 
federate States, or in the organized militia of this 
State for at least two years." 

It appears from the above provision of law that the 
Governor would have to make the appointment men- 
tioned in General Christian's letter, upon the recom- 
mendation of the Adjutant General. 

The authorizing of the occupancy of the house by Lieu- 
tenant Brock, as suggested in General Christian's letter, 
is a matter left entirely to your discretion. 

Yours very truly, 

VAN. C. SWEAEJNGEN, 

Attorney General. 
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COUNTY GUABDS— DISBANDONMENT OF. 

Tallahassee, Fla., February 11, 1919. 

Honorable Sidney J. Catis, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 8th inst., 
enclosing -letter from Hon. B. Vance, of Arcadia, with 
reference to the disbanding of Company B, Couuty Guards 
of DeSoto County, and note that you desire my opinion 
with reference thereto. 

Replying to your inquiry, will state that on January 
27th, l'Jiy, I wrote Major Thomas Gaskins, Jr., Arcadia, 
with reference to the disbanding of companies of County 
Guards as follows: 

"Replying to your inquiry, 1 beg to advise tbat it 
occurs to me that as the County Commissioners are 
empowered to organize companies of County Guards, 
and as it depends on this board as to whether any 
funds be provided for the maintenance thereof, that 
such board would have the authority to disband such 
organization. However, the disbanding of County 
Guards is not authorized except in accordance with 
the terms of this Act, which, in my opinion, should 
be strictly complied with, and which reads as fol- 
lows: 

"Sec. 5. The organization of any of the com- 
panies herein provided for may be disbanded 
within four (4) months after peace is declared 
between the United States and the Imperial Gov- 
ernment of Germany, or such other foreign enemy 
as at that time the United States may have been 
at war with," (Chap. 7292). 



II will be noticed that these Companies may be dis- 
banded within four months after peace is declared. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



INTOXICATING LIQFORS SOJ,I> FROM FOKKICN 

VESSELS. 

Tallahassee, Fla.. February 28, 191!!. 

HoiMiivblc Sidney J. Catts, Governor, 
Capitol, 

Dear Sir: — 

Your communication of the 25th inst., duly received as 
follows: 

'Attached please find letter from Hon. A. H. Mc- 
Innis, Sheriff of Monroe County, asking for informa- 
tion as to his authority in cases where the Cuban 
I mats have sailors who come ashore and sell whiskey 
to citizens of Key West. 

•AVil! you kindly render me an opinion in regard 
to this matter so that I may advise him." 

The letter of Mr. Mclnnis attached to your comiminica- 
tiou states that certain boats owned by the Cuban Gov- 
ernment while lying in the harbor have sailors aboard 
\vh<> bring intoxicating liquors ashore and sell it on the 
sheets of Key West, and that he is informed that 
launches run out from the shore to these boats, where 
they buy liquors from sailors aboard said ships. 

My understanding is that international law will not 
peimit a Sheriff to go aboard a foreign ship to make a 
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search. However, it would seem that the Sheriff would 
hare the same recourse in detecting the possession of 
liquor and the sale thereof when done by persons get- 
I>erscm undertaking to bring liquor into the County, or 
selling same in the County. Tn other words, it is the duty 
the same in the County. In other words, it is the duty 
of the Sheriff to see that no liquors are illegally brought 
into the County or possessed in the County or sold in the 
County, and he should be able to detect the above-men- 
tioned parties doing either of these a«ts as well as he 
could others. 

In this connection, it is contemplated that the Federal 
Government when enacting a law to put into effect the 
Federal Prohibition Amendment will undoubtedly cover 
the situation outlined by Mr. Mclnnis, and until that is 
done ow Sheriffs in Counties having seaports will have 
to make the best of the situation. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



DEEDS CEDING JURISDICTION TO UNITED 
STATES. 

Tallahassee, Fla,, March IS, 1919. 

Honorable Kidney J. Cat is, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

Replying to your letter of the 2fith ult., I beg to advise 
that I have examined the papers submitted with refer- 
ence to certain property in Apalachicola, Florida, the title 
to which has been acquired by the United States Govern- 
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ineiit for public building purj.oses. It jippt-j) rs from these 
papers that under the provisions of Section 7 of the Gen- 
eral Statutes of Florida yon would be authorized to exe- 
cute a deed to the Government of the United States ced- 
ing jurisdiction to the said lands to the United States 
Government as set out in the deed hereto attached. This 
deed appears to be in proper form for execution by you. 
Yours very truly, 

VAN C. SWKAKINGEX, 
Attorney General. 



HOLIDAYS— GOOD FRIDAY NOT A LEGAL 
HOLIDAY. 

Honorable Sidney ./. Cutis, Governor, 
T attakoMOD , Fta. m 

Dear Sir: — 

Replying to the last paragraph of your letter of the 
19th instant, with reference to the question of whether 
or not Good Friday is a legal holiday in this State, I beg 
to advise that there is no statute in this State making 
such day a legal holiday. 

Yours very truly, 

VAN C. SWEARIXGEN, 
Attorney General. 
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ROAD AND BRIDGE BONDS— HOW SINKING FUND 
MAY BE INVESTED. 

Tallahassee, Fla., March 20, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

■ 

Dear Sir: — 

I am in receipt of your letter of the 19th instant en- 
closiug letter from Mr. Howard L. Cawthon, of DeFmiiak 
Springs, Florida, to yon, to which is attached a copy of 
resolution adopted by the Board of County Commission- 
ers of Walton County with reference to certain funds of 
Special Koad and Bridge District No. 1. 

The law covering tliu investment of the funds mentioned 
is found in Chapter G473, Laws of Florida, Acts of 1913, 
which is an amendment to Section 800 of the General 
statutes, and reads as follows: 

"All money collected to pay the interest, or for a 
sinking fund of said bonded debt, shall be paid over 
by the Tax Collector or other person receiving the 
same on account of taxes collected or property sold 
therefor to the said trustees, and the said trustees are 
required to pay out of the moneys so received the in- 
terest of said County bonds, and to invest the resi- 
due in the bonds aforesaid, or if the said bonds can- 
not be had at par or at such premium as to said trus- 
tees may seem reasonable and just, then such residues 
may be invested in the United States, State, County 
or Municipal bonds bearing interest; or in the event 
such bonds cannot be acquired to advantage, such 
funds shall be deposited in the savings department 
of National banks or State banks of the State of Flor- 
ida, or savings banks organized and existing under 
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the laws of this State, at the prevailing rate of inter- 
est, to be held as an accumulating fund for the ulti- 
mate redemption of said Comity bonds." 

It appears to me that if this provision of the law is 
brought to the attention of the Trustees of the said Spe- 
cial Road arid Bridge District that these Trustees would 
in all probability jwrform their duties under the provi- 
sion thereof. 

Yours very truly, 

VAN.C. SWEAR INGEN, 
Attornev General. 



CIRCUIT JUDGES— TRANSFER OF. 

Tallahassee, Fla., March 28. 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

Your letter of the 26th instant duly received asking for 
my opinion as to your duty in regard to the transfer of a 
Circuit Judge to Polk County to try the case of the State 
ex rel. Walter L, Clifton v. John A, Moore. The order 
suggesting the disqualifications of Judge John S. Ed- 
wards attached to your communication reads as follows: 

"The relator having called the above styled cause 
to the attention of the Court, that said cause was at 
issue and ready for trial, and requesting this Court 
to set said cause for trial, and this Court appearing 
from the record to be disqualified from trying said 
cause, or to act further therein, and this Court con- 
sidering that said cause should be disposed of at an 



77 

early date, does hereby request His Excellency, 
the Governor of the State of Florida, to assign a 
Judge from some other Judicial Circuit of said State, 
to come to said County at an early date to try said 
cause. ( (Signed) John S. Edwards, Judge." 

Replying to your communication will state that Section 
8 of Article 5 of oar Constitution provides that "the Gov- 
ernor may in his discretion order a temporary exchange 
of Circuits by the respective Judges, or order any Judge 
to hold one or more terms or part or parts of any term in 
any other Circuit than that to which he is assigned." Said 
Section further provides that the Legislature shall enact 
statutes carrying into effect said Section 8 of Article 5, 
and Section 1814 of the General Statutes provides that 
"Whenever it shall appear to the Governor of this State 
that any Judge of a Circuit Court is disqualified in any 
cause pending in sand Court * • * the Governor may 
require * * " and assign any other of the Judges of 
the Circuit to hold regular or special terms of the Court 
in such Circuit at such time or times as the Governor 
may direct." 

In addition to the above Chapter 6900, Laws of Florida, 
1015, provides the nature and extent of jurisdiction of 
any Circuit Judge after he is transferred to another Cir- 
cuit to try any particular case or cases. 

There is no suggestion for a change of venue in the or- 
der forwarded you by Judge Edwards and quoted above. 
In my opinion, yon have the authority to transfer or as- 
sign a Circuit Judge of any other Circuit in the State to 
Polk County for the trial and disposition of the case men- 
tioned. 

I am returning herewith Order mentioned. 
Eespeetfully submitted, 

VAN C. 8WEABLNGEN, 
Attorney General. 
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PROBATION OFFICER— APPOINTMENT OF 
ASSISTANT. 

Tallahassee, Fla., April 10, 1919. 

ffou&robie Sidney J. Catts, Governor, 

Tallahassee , Fla. 

Dear Sir :— 

I am in receipt of yoar letter of April 5th enclosing let- 
ter from Mr. J. G. Lanier, Probation Officer and Clerk, 
Jacksonville, Florida, requesting you to appoint an Asso- 
ciate Probation Officer, under Chapter <J494, Laws of 
Fl uf id a. 

He} lying to your communication, I beg to advise that 
you would, under the provisions of this law, be authorized 
to appoint an Associate Probation Officer as requested by 
Mr, Lanier. 

Yonrs very truly, 

VAN C. 8WEAKINGEN, 
Attornev General. 



A PPO I XT M ENTS— H OW MAO E. 

Tallahassee, Fla., April 21. 1919. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 21st instant, as fol- 
lows : 

"Your opinion is requested in relation to the du- 
ties of the Governor as to ad interim appointments 
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in filling vacancies after the Senate has agreed to the 
removal of a suspended officer. Should the appointee 
of the Governor receive a new commission after the 
Senate has acted, or can the appointee continue to 
exercise the duties of the office under the old commis- 
sion given him at the time of the suspension of the 
original officer?" 

Replying to the above communication, I beg to advise 
that Section 15, of Article 4, of the Constitution, pro- 
vides as follows: 

"All officers that shall have been appointed or 
elected, and that are not liable to impeachment, may 
be suspended from office by the Governor for mal- 
feasance, or misfeasance, or neglect of duty in office, 
for the commission of any felony, or for drunken- 
ness or incompetency, and the cause of suspension 
shall be communicated to the officer suspended and 
to the Senate at its next session. And the Governor, 
by and with the consent of the Senate, may remove 
any officer, not liiible to impeachment, for any cause 
above named. Every suspension shall continue until 
the adjournment of the next session of the Senate, 
Unless the officer suspended shall, upon the recom- 
mendation of the Governor, he removed ; but ihe Gov- 
ernor may reinstate the officer so suspended upon 
satisfactory evidence that the charge or charges 
against him are nntrue. If the Senate shall refuse 
to remove, or fail to take action before its adjourn- 
ment, the officer suspended shall resume the duties 
df the office. The Governor shall have power to fill 
by appointment any office, the incumbent of which 
has been suspended. No officer suspended who shall 
under this section resume the duties of his office, 
shall suffer any loss of salary or other compensation 
in consequence of such suspension. The suspension 
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or removal bereiu authorized shall not relieve the of- 
ficer from indictment for any misdemeanor in of- 
fice." 

In an advisory opinion to the Governor reported in 78 
So. Kep., page 673, text 674, the Supreme Court said in 
considering this provision of our Constitution that: 

"In contemplation of this section of the organic 
law, a suspension from office does not destroy, but 
merely suspends, the right acquired by an election 
to office. The suspended officer may be reinstated by 
the Governor, or, if the term for which he was elected 
has not expired, he automatically may 'resume the 
duties of the office' if his suspension is not concurred 
in by the Senate. Where an incumbent is suspended 
from office, the appointment contemplated by law to 
till the office is merely to exercise all the authority 
of the office, the duration of the authority under the 
appointment depending on whether the person sus- 
pended is reinstated, or is removed, or resumes the 
duties of the office because of action or nonaction of 
the Senate." 

In view of the above expression of the Supreme Court, 
it is my opinion that when a person is appointed to an 
office, the incumbent of which has been suspended, such 
appointment only covers the period dining the suspen- 
sion, and if the person so suspended is removed there is a 
vacancy in the office which should be filled by appoint- 
ment, and a commission should be issued to such ap- 
pointee. 

Yours very truly, 
. - VAX C. 8WEARINGEN, 

Attorney General. 
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COUNTY BOARD OF PUBLIC INSTRUCTION PUR 
CHASE SITE FOR SCHOOL BUILDING. 

Tallahassee, Fla., April 28, 1919. 

Hon. Sidney ./. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

Replying to your request for my opinion upon the sub- 
ject matter of a letter addressed to you, tinder date of 
April 2*>, 1919, from Clyde F. Bum*, Secretary of Citizens 
Committee, New Poit Richey, Florida, to which is at- 
tached a statement of a committee appointed at a mass 
meeting of tlie citizens of your town setting forth cerlain 
actions and doings of the County Board of Public Instruc- 
tion of Pasco County, with reference to the purchase of a 
site for the erection of a school house, I beg to advise that 
from the statements contained in this petition, it appears 
that the County Board of Public Instruction consolidated 
the school at old Port Richey and New Port Richey and 
thereupon sought a central location for the two schools 
as consolidated; that this Board purchased a four-acre 
tract of land on which there was a grapefruit grove, and 
paid therefor the sum of Five Thousand Dollars, 

Under the provisions of Paragraph 4 of Section 347, it 
is provided that the Board of Public Instruction may se- 
lect and provide a site for each school house of not less 
than one-half acre of ground in the rural districts and 
as nearly that amount as is practicable in the villages and 
cities. It would appear from this provision of law that 
the Board acted within its authority in making the pur- 
chase. 

The question of most vital interest appears to be the 
consideration paid for this tract of land, and this, in my 
opinion, is one that is left to the judgment of the Board, 

8 — Atty. Gen. 
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provided the purchase was made in a lawful manner. 
Whether or not the Board acted wisely in paying this 
amount for a school site for a small community is a ques- 
tion which is left to their judgment, and uj;,ou which there 
appears to be no check under the law, unless the Ninth 
Paragraph of Section 351 vests in the County Superinten- 
dent of Tublic Instruction the authority to check any ex- 
travagant use of school funds for the purpose of purchas- 
ing a site for school buildings. This Section provides that 
the County Superintendent of Public Instruction shall 
see that the interests of the County are properly guarded 
and its right secured in the making and performance of 
every contract for the construction of school buildings, or 
for other purposes. 

It would appear from the statement of the Citizens 
Committee that the purchase of such a costly site was 
unnecessary, and to say the least of it, an extravagant use 
Of the school funds of the County. 

The statement that the mortgage was made and exe- 
cuted prior to the conveyance of the property by deed, and 
that the minutes of the Board providing for the purchase 
of the property show that the deed and mortgage were 
made prior to the Board taking action as to the purchase 
of this property, seem lo be rather irregular. The Board 
should have adopted and had recorded its minutes show- 
ing its action with reference to the purchase of this prop- 
erty prior to the execution of the deed, and the deed 
sin m id have been made at least simultaneously with the 
mortgage, and not the mortgage prior thereto. 

From the statements made by the Citizens Committee, 
it occurs to me that it won Id lie well to furnish the Board 
of Education and the County Superintendent with a copy 
of said petition with the request that they answer the 
same fully. 

Yours very truly, 

VAN C. 8WEAKINQEN, 
Attorney General. 
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NATIONAL GUARD APPOINTMENT OP OFFICERS. 

Tallahassee, PI a., May 8, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 6th instant, enclos- 
ing copy of letter from General Christian to you in regard 
to the appointment of Major J. L. Crary. 

Replying to your communication, I beg to advise .that 
from the facts stated in the letter from General Christian 
to you it would appear that the appointment of Major 
Crary would be proper under the provisions of Paragraph 
D of Section 2 of Chapter 7292, Laws of Florida, Acts 
of 1917, which provides as follows: 

"The several staff corps and departments shall each 
consist of such number of officers and enlisted men 
as may be necessary to perform the duties relating 
to the several staff corps and departments at Gen- 
eral Headquarters, on the staff of brigades and divi- 
sions, and at camps, posts, depots and other similar 
military establishments; and their grades and desig- 
nations shall be the same as prescribed for similar 
staff corps and departments of the Regular Army. 
The Adjutant General shall be appointed by the Gov- 
ernor, and' the remaining officers of the staff corps 
and departments shall be appointed by the Governor 
upon recommendation of the Adjutant General in his 
capacity as Chief of Staff. Staff officers including of- 
ficers of the pay, inspection, subsistence and medi- 
cal departments hereafter appointed shall have had 
previous military experience, and shall bold their po- 
sitions until they shall have reached the age of sixty- 
four years, unless retired prior to that time by reason 
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of resignation, disability, or for cause to be deter- 
mined by ii court-martial legally convened for that 
purjose, ami vac; nicies among said officers shall be 
tiled by :i]i{>oiiit]]ieiit from* the officers of the militia 
of this Btate. Xo person sliall lie appointed as chief 
officer of any staff corps or department who has not 
held commission in the Army or Navy of the United 
States, the Confederate States, or in the organized 
militia of this Stale for at least two years." 

As I understand ihe above quoted provision of the law, 
in tnnui'itiim with the letter of General Christian to you, 
yon would b« authorized to make the appointment as re- 
quested by the Adjutant General. 

Yours very truly. 

VAN & SWJCAUIXGEX. 
Attorney General. 



COUNTS GUAEDS— ACCGUXTN AGAIXST. 

WomoraJih- xiititfif ./. Citttx, Governor, 

Talitiftawc, J in. 
Dear Sir: — 

I am in receipt Of your communication of the loth in- 
stant, em-losing iHter from Hon. <»U- [', Q le, < 'lei k 

Board County Commissioners St. Johns County, with 
copy of letter to Mr, Goodc from Major Crary with ref- 
erence to account of L. Victor against St, Johns County 
Guards for cleaning uniforms, and note that you desire 
my opinion as to whether or not the State is in any way 
liable for the payment of this account. 

Replying to your communication, T beg to advise that 
the position taken by Major Crary in his letter to Mr. 
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Goode is correct. The State of Florida is no way re- 
sponsible for such an account and is not liable for the 
payment of same. 

Yonrs very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



SHERIFF—CANNOT BE PROBATION OFFICER. 

Tallahassee, Fla., June 18, 1919. 

Honorable Sidney J. Catts 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 17th instant, en- 
closing letter from Hon. R. P. Fletcher, Clerk Circuit 
Court Okeechobee County, Florida, and note what Mr. 
Fletcher has to say, and also your request for my opinion 
as to whether or not the Sheriff of Okeechobee County <ran 
lawfully be appointed Probation Officer of said County. 

Replying to your inquiry, I beg to advise that I think 
the Probation Officer is such an one as would preclude, un- 
der the Constitution, the Sheriff from holding it. 
Yours very truly, 

VAN C. SWEAR INGEN, 
Attorney General. 
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STATE HEALTH OFFICER— HOW SELECTED. 

Tallahassee, Fla., June 18, 1919. 

Honorable Sidney J. Catt& } Governor, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your communication of the 16th inst., 
in which you ask for my opinion as to whether the State 
Health Officer is an appointee of the S tate Board of 
Health, and if so whether such officer is subject to re- 
moval by the said board for dereliction of duty, mal- 
feasance, misfeasance and nonfeasance in office. 

Replying to your communication, I beg to advise that 
Section 1112 of the General Statutes of Florida provides 
as follows: 

"Board to Elect President and Health Officer. It 
shall be the duty of the said board, at their first meet- 
ing, to elect one of their number as president of said 
hoard. At the same meeting it shall be the duty of 
said board to designate and employ a physician, who 
shall be an expert in diagnosis of yellow fever, small- 
pox, cholera and other infectious diseases, and who 
must be a person of recognized ability and skilled in 
hygiene and sanitary science, and a graduate phy- 
sician of a recognized and reputable medical college, 
which said person shall be known as the State Health 
Officer. The State Health Officer shall be the execu- 
tive officer of the board and secretary of the same, 
and shall hold the office for the term hereinafter 
specified, unless removed by the board for just cause." 
This provision of law governs the question submitted 
by you, and it will be noted that it provides for the em- 
ployment of the State Health Officer, fixes the term for 
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which he shall serve under such employment and also pro- 
vides under what conditions he may be removed by the 
board. 

Yours very truly, 

VAN G. SWEARINGEN, 
Attorney General. 



TAXES— COMMISSIONS OF TAX COLLECTOR. 

Tallahassee, Fla., June 27, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir : — 

I am in receipt of your communication of the 23rd in- 
stant, enclosing letter from Hon. Alton C. Hendry, Tax 
Collector, Perry, Florida, to you, under date of the 20th 
instant, with reference to the letter written by me in re- 
gard to the tax matter abbut which he wrote you pertain- 
ing to taxes of Geo. B. Perkins, of this city, and note what 
Mr. Hendry has to say. 

Replying to your communication, I beg to advise that 
in my communication to you under date of June 16, I 
stated that I did not understand that the Tax Collector 
was entitled to the 5% (meaning 5% of the amount of de- 
linquent taxes before actual sale), and further stated in 
said letter that it was the usual custom, as I understood, 
that when the taxes had not been paid, and a list of the 
lands had been furnished to the newspaper, and the news- 
paper had set up the type for the advertisement, then the 
newspaper should be paid just as if the lands had been 
actually advertised. You will note that I stated I under- 
stood it was the custom to pay the newspaper under such 
conditions. 
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With reference to the right of the Tax Collector to the 
5% commission, I beg to state that Section 559 provides 
that "When lands are advertised for taxes under the pro- 
visions of this Act, the Tax Collector shall be entitled to 
15c for certificate of sale, and shall be entitled to 5% com- 
mission on the amount of each delinquent tax when actual 
sale is made," 

The above provision of law sustains the position taken 
by me in my letter to you with reference to the Tax Col- 
lector not being entitled to the 5% commission. 
Yours very truly, 

VAN 0. SWEAR I NO EX, 
Attorney General. 



JUVENILE COURT— HILLSBOROUGH COUNTY. 

Tallahassee, Fla., July 2, 1919. 

Honorable Sidney J. Catts, Governor, 
'J'/illahasxee, Fla. 

]>ear Sir: — 

I am in receipt of your communication of June 20th, en- 
closing letter from Rev. W, A, Cooper, of Tamjia, with 
reference to the question of whether there is a Juvenile 
Court existing in Hillsborough County, and also if the 
County Judge is competent to sit as the Judge of such 
court and note that you desire my opinion upon these two 
questions. 

Replying to your communication, I beg to advise that 
the recent session of the Legislature enacted a law estab- 
lishing a Juvenile Court in Hillsborough County and pro- 
viding for the appointment of a Judge of such court, 
whose term of office should be four years. This law has 



in it a provision repealing all laws in conflict with it. 
While it is a general rule of construction lhat laws should 
be construed together when not inconsistent with each 
other, yet, I think that under the provisions of the law 
creating the Juvenile Court of Hillsborough County, it is 
such as to exclude the County Judge from acting as Judge 
of said Court. 

Yours very trnly, 

VAN C. S WEARING EN, 

Attorney General. 



CLERK CRIMINAL COURT OF RECORD— COSTS OF 
IN CASE OF STATE V. RAST. 

Tallahassee, Fla., July l!P, IJJltt. 

Honorable Kidney J, Catts, Governor, 
Tallahassee, Fla. 

Dear Sir : — 

I am in receipt of yours of the 30th nit., enclosing cor- 
respondence relative to the matter of costs claimed by 
the Clerk of the Criminal Court of Record of Duval Coun- 
ty in the case of the State v. Hast, certain items of which 
the County Commissioners of that County claim (ire il- 
legally taxed. 

While I could hardly be exi>ected to intrude upon a mat- 
ter with which I have no official counection, and in which 
there appears to be a conflict of opinion between the 
claimant and the attorney for the Hoard, I beg to express 
the view that the validity of the Clerk's claim would prob- 
ably depend uj>on the facts surrounding the introduction 
of the evidence of which these exhibits were a part. I 
think that if the exhibits were separately introduced and 
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file marked by the Clerk that h e would be entitled to his 
fee for each of them, but if they were fastened together 
and the whole mass introduced as one item of evidence it 
would he otherwise. This seems to he in line with the au- 
thorities that I have examined, though I have not under- 
taken a thorough investigation. 

I return herewith the papers accompanying your let- 
ter. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



PEONAGE— CONDITION OF, AT PHOSPHATE 
MINES. 

Tallahassee, Fla., August 4, 1919. 

Honorable Sidney J. Catts, Governor, 
Taththitsisci; Fla. 

Dear Sir: — 

1 heg to acknowledge receipt of your communication 
of this date to which is attached the affidavits of sev- 
eral parties with reference to conditions in the Phos- 
phate Mines of Polk County. 

In reply I beg to say that if the conditions are as are 
represented in the affidavits, these laborers are held in 
a virtunl state of peonage, for which the parties responsi- 
ble are amenable to the Federal laws governing that of- 
fense and of \vhich the State of Florida has no jurisdic- 
tion. 

The parties themselves illegally detained of their lib- 
erty, or some one for them, may have relief in the courts 
of this State through the writ of Habeas Corpus. 
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I do not think that under the circumstances stated 
the Sheriff would have any authority to take any action, 
unless he were clothed with due process from some com- 
petent court. 

Very respectfully, 

VAN C. SWEARINGEN, 

Atorney General. 



INDUSTRIAL SCHOOL FOR BOYS— TEEM OP 
COMMITMENT. 

Tallahassee, Fla., July 30, 1920. 

Miss R. 'A. Catts, Secretary 
Board of State Institutions, 
Tallahassee, Fla. 

Dear Miss Catts: — 

I am in receipt of your letter of the 29th instant en- 
closing communication from the Superintendent of the 
Florida Industrial School for Boys with reference to 
the term of commitment to said school and whether or 
not the Superintendent thereof has any authority to re- 
tain anyone who has been committed thereto a sufficient 
length of time for such person to make his full merit 
points even though the term of such person has expired. 
Replying to your communication I beg to advise that 
Section 5 of Chapter 73T7, Laws of Florida, Acts of 1917, 
provides as follows; 

"When any boy shall be committed by the Judge 
of any Court in the State of Florida to the Flor- 
ida Industrial School for Boys said commitment 
shall be for such period as the committing Judge 
shall deem proper, or until he shall reach his ma- 






jority, or unless discharged earlier by the Board 
of Managers as reformed." 

From this provision of law it appears that the term 
of commitment may be fixed for a definite length of time 
by the Committing Judge, aud it may be either for a term 
less than the number of years required to attain his 
majority or until he reaches his majority, and Ruch com- 
mitment can only be changed by the Board of Managers. 
I fail to find any provision in the law for the detaining 
of any jterson at such institution beyond the time when 
he reaches his majority. 

Yours very truly, 

VAN C. SWEARIXGEN, 
Attorney General. 



CORPORATIONS— AMENDMENT OF CHARTER 
—PROTEST. 



Tallahassee, Fla., August 12, 1919. 

Hon. S. J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

* 
I beg to acknowledge receipt of yours of the 7th and 

8th instant, to each of which is attached a letter from 
Mr. LeRoy B. Giles, protesting against your approval 
of the amendment to the charter of Rock ledge-Cocoa 
Packing Company, and in reply thereto beg to st:iic that 
it is for your determination whether or not the proposed 
amendment would be beneficial and lawful and not in- 
jurious to the community, and whether or not it is in 
accord with the purposes of the original charter. Not 
having the charter before me, I am unable to say whether 
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or not this proposed amendment is in accord with the 
original charter, but the matter of the protest is one for 
yon to act open as you deem best, 

1 beg to say further, however, that if you should see 
tit to approve this amendment the protectant has his 
remedy in the courts to prevent the mismanagement of 
the corporation, and the dissipation or jeopardizing of 
the funds thereof. 

Yours very truly, 

VAN C. SWEARINliEN. 

Attorney -General. 



STATE CHEMIST— APPOINTMENT OF ASSISTANT. 
Tallahassee, Fla., August 12, 1U19- 

Hon. Sidney J. Catts, Governor, 
Talhikassec, Fla. 

Dear Sir: — 

I am in receipt of yours of the 4th instant, enclosing 
letters from Hon. It. E. Hose, State Chemist, and asking 
for my opinion as to the authority to appoint or employ 
an Assistant State Chemist to lie paid out of the unex- 
pended appropriation of PUT for "samples and inciden- 
tals Pure Food Department," and "chemicals, apparatus, 
and incidentals. State Laboratory," 

In view of the fact that Section 1143YY Compiled 
Statutes of Florida provides for "an additional Assis- 
tant State chemist." and thai Hip Legislature has since 
made speeifle appropriations for three such assistants. I 
am of the opinion that the appointment of a fourth As- 
sistant to be paid out of the unexpended im lance of an 
appropriation for previous years for other purposes, as 
above quoted, 1b not authorized, and that to use such 
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unexpended balance for the purpose of paying the salary 
of a fourth additional State Chemist would be a diver- 
sion of such funds not contemplated by the Legislative 
act. 

Tours very respectfully, 

VAN C. SWEAR INGEN, 
Attorney Oeneral. 



NAVAL STORES INSPECTORS— TERRITORIAL 
JURISDICTION. 

Tallahassee, Fla., August 19, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Si^ : — 

I am in receipt of your letter of the 19th instant and 
note that you desire to know whether or not the Naval 
Stores Inspectors at Large have the right to go into any 
of the districts of the other Naval Stores Inspectors and 
supervise their work. 

Replying to your communication 1 beg to advise that 
the second para graph of Section 7 of Chapter G878, Laws 
of Florida, Acts of 1915, provides that "The Supervising 
Inspector of Naval Stores of the State of Florida shall 
have general supervision and direction of all Inspectors 
of -Naval Stores, including the Inspector of Naval Stores 
at Large, and it shall be his duty to see that they fairly 
and honestly perform all the duties imposed upon them 
and in the manner provided by law" * * * Under 
this provision of the law the Supervising Inspector of 
Naval Stores has supervision over all Inspectors of Naval 
Stores, 
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The third paragraph of the section above mentioned 
provides that the Inspectors of Naval Stores at Large 
shall have the power to make inspections at any point in 
the State. 

It is my opinion from the above provisious of luw that 
the Inspectors of Naval Stores at Large would- have the 
right to make inspections of naital stores at any point in 
the State, when directed to do so by the Supervising In- 
spector of Naval Stores, 

Yours very truly, 

VAN C. SWEARINGEN, 
Attroney General. 



STATE GEOLOGIST— AUTHORITY TO RENT 
OFFICES. 

Tallahassee, Fla., August 28, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir;— . 

I am in receipt of yonr letter of the 27th instant, with 
reference to the question of whether or not the Slate Geol- 
ogist has the authority tu use any part of the appropria- 
tion for the Geological Department to pay rent for offices 
and rooms to carry on such work. 

Replying to your communication, I beg to advise that 
under that provision of Section 1280M, Compiled Laws 
1914, wherein it is provided that the expenses incurred 
in the "arrangement and proper exhibition of the geologi- 
cal and other collections made under the provisions of 
this Act" may be paid out of the appropriation made for 
the purpose of carrying out the provisions of the Act, It is 
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tii.v opinion that the State Geologist woubl lie authorized, 
if necessary, to rent such rooms as may be necessary for 

l lie purposes mentioned above. Of course, von understand 
that vouchers for such expenditures are required to he ap- 
[ii-i w | In the i lovenior. 

Yours very truly, 

• V A N C. S WE A K I N 1 1 E X . 

Attornev General. 



COUNTY GUARDS— EXPENSES OF HOW PAID. 

Tallahassee. Fin., August 2ft, 1'llJI. 

Ht.mtfuhU' Sidney ■/. Cutis, Governor, 
Tailtiliasxcc, Flu. 

Dear Sir:— 

I am in receipt of yours of the l!)th instant, enclosing 
letter from Hon. Ohe It. Goode, Clerk Board of County 
Commissioners of St. Johns County, and a bill for am- 
munition furnished the County Guards oT that Count* 
upon lite occasion of their iK'ing tailed out for duty in Co- 
lumbia < utility, and 1 note that you desire iny opinion as 
to whether or not the bill mentioned is a proper charge 
against the Slate. 

In my i. pit i in ii this is a jrojH'r charge against the Shite, 
and that it will be paid in the regular course, provided 
the same takes its regular course through the Adjutant 
Oineral's office, and is approved by him. The Adjutant 
General, however, should as a condition precedent to bis 
approval satisfy himself that the property is in the State 
and that if the same lias not been consumed on behalf of 
the State, it remains subject to requisition. 
Yours very truly. 

VAN C. KWKAIUNGEN, 

Attorney General. 
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RURAL SCHOOL INSPECTORS— APPOINTMENT OF. 
Tallahassee, Fla., August 20, 1919. 

Hotiorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am hi receipt of yours of the 19th instant, which is 
as follows: 

( 'I have submitted to Prof. Sheats on two different 
occasions a letter asking him to submit other names 
whom I would take a special interest in appointing 
as Rural School Inspectors. I have also sent one or 
two friends to him to see if we could not reach some 
agreement by compromising on a man who would be 
favorable to the Board, 

"Mr. Sheats does not seem willing to accord me any 
right in suggesting who the appointee should be, but 
iasists on presenting names of people whom I do not 
desire to appoint. 

"I am, therefore, writing you to render me an opin- 
ion as to whether or not, under the Constitution and 
laws of this State, I am bound to appoint those peo- 
ple whom he selects, or whether or not I have the 
right to make an independent appointment myself." 
An answer to your letter involves a construction of Sec- 
tion 3986, Compiled Statutes of Florida, Chapter 6539, 
Acts of 1913, the applicable language of which is as fol- 
lows: 

"Two Rural School Inspectors are hereby created 
by this Act, who shall be appointed by the Governor 
upon the nomination of the State Superintendent 
of Public Instruction, and shall hold' their positions 
subject to the State Board of Education." 

7 — Atty. Qen. 
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There are, therefore, three separate and distinct author- 
ities, the exercise of whose several functions is contem- 
plated by the statute, namely, in their logical order, (1) 
nomination by the State Superintendent of Fublie In- 
struction, (2) appointment by the Governor, and {3) the 
tenure subject to the State Board of Education. 

Within the last few days 1 have had occasion to ren- 
der my official opinion to the Secretary of State as to the 
term of Kural School Inspectors to be set out iu their 
<ii]iinussions. In that opinion I expressed the view that 
since there are three separate and distinct authorities 
who have their proper functions to perform in this con- 
no lion, the commissions should lie made to read for ti 
term previously fixed by the State Board of Education, 
which latter authority should be governed by the consti- 
tutional provision that the term of no office created by 
the Legislature should be longer than four years. 

We are without any exact precedent to guide us iu this 
matter, and my conclusions have been reached by a course 
of reasoning by analogy. In the case of those officers who 
are appointed by the Goveruor by and with the consent of 
the Senate, the concurrent action of the two authorities 
must be had before such an office may be permanently 
filled. In case of a vacancy occurring when the Senate 
is not in session, appointment may be made, but the 
tenure of the appointee expires at the next ensuing ses- 
sion of the Senate, unless an appointment is sooner made 
and concurred in by the Senate. 

If a vacancy occurs during a session of the Senate 
it is doubtful if the Governor can fill such vacancy by even 
a temporary appointment without the concurrence of the 
Senate, joint action of the two authorities when so sit- 
uated as to exercise their respective functions being neces- 
sary. 

The analogy is not close, it is true, the principle depar- 
ture being that the nominating authority, in the case un- 
der consideration, is at all times in position to function, 
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and the same being true, of course, of the appointing pow- 
er ; but the" agreement between the two may be necessary 
to a permanent appointment. 

But it was never contemplated by the statute, I think, 
that the duties of the office of Rural School Inspectors 
should go undischarged aud neglected on account of a fail- 
ure on the part of the authorities whose duty it is to act 
to agree upon an apjxmitment. It is also the duty of the 
Governor to "take care that the laws be faithfully exe- 
cuted." Section 6, Article 4, of the Constitution. 

In view of the facts stated in your letter asking for tins 
opinion, aud of the constitutional and statutory provi- 
sions applicable here, I am of the opinion: 

1. That you are not bound to select as Rural School 
Inspectors those whom the State Superintendent of Pub- 
lic Instruction selects, aud 

2. That you have pot only the right, but that it is your 
duty in the event of a failure upon the part of yourself 
and the nominating power to agree, within a reasonable 
time, to fill the office by appointment, the appointee to 
hold at the will of the State Board of Education. 

Yours very truly, 
- VAN C. SWEARINGEN, 
Attorney General, 



EPILEPTICS AND FEEBLE-MINDED— NO APPRO- 
PRIATION TO PAY EXPENSES FOR INVESTI- 
GATION. 

Tallahassee, Fla., September 12, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

1 am in receipt of your letter of the 8th instant, en- 
closing communication from Hon. W, G. Brorein, of Tarn- 
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pa, Florida, in regard to an expense incurred by the 
Commission appointed to make an investigation with 
reference to the feeble-minded and epileptics of this State, 
and also uote that Mr. Brorein states that the expense 
incurred in this work amounts to about $200.00 or $250.00, 
and desires to know whether or not there is any funds 
available for the payment thereof. 

Replying, I beg to advise that no appropriation was 
made for the payment of such expenses, and I know of 
no fund out of which it can be legally paid. 

I would suggest that this matter be brought to the at- 
tention of the next session of the Legislature. 
Yours very truly, 

YAK C. SWEARINGEN, 

Attorney General. 



COUNTY COMMISSIONERS— TO FUNDS TO PAY 
EXTRA COMPENSATION. 

Tallahassee, Fla., September 13, 1919. 

Honorable Sidney •/. Catts-, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 10th instant with 
reference to the question of former and present members 
of the Board of County Commissioners of Bay County be- 
ing paid more than $200,011 per annum on a per diem 
basis for services either in the performance of their gen- 
eral duties or special work done in inspecting roads, and 
note that .you desire to know whether or not there is any 
law authorizing the payment from any fund of the County 
these excess amounts, or whether or not they will have to 
be repaid to the County. 
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Replying to your communication, I beg to advise that 
I have given careful consideration to this matter and find 
that there seems to he no provision in the law by which 
these excess amounts could be paid from other funds of 
the County, therefore, under the law, the only thing to 
be done by these gentlemen will be to refund all the ex- 
cess over and above the amount authorized to be paid to 
them. 

Yours very truly, 

VAX C. SWEAR INGE X, 

Attorney General. 



CLERK CIRCUIT COURT— FEE IN ADVANCE. 

Tallahassee, Fla., October 3, 1919. 

Honoraole Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir:— 

I am in receipt of yours of the !>th nit., to which arc ;il- 
tached charges and certain exhibits connected therewith 
iipainst the Clerk of the Circuit Court of Marion County, 
and note that you desire my opinion as to whether the 
matter is of sufficient magnitude to warrant investiga- 
tion. 

In reply thereto, I beg to say that it is my opinion that 
the officer in question was within his legal rights when 
he demanded prepayment of his fees for filing the paper 
in question. I might say, however, that so far as my ob- 
servation extends the practice of requiring prepayment 
by defendants, especially in matters of this sort, is not 
at all universal, and is the exception rather than the rule. 

I return all papers herewith. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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COUNTY OFFICERS— CHARGES COVERING ACTS 
DURING FORMER TERM, NO BASIS FOR EX- 
ECUTIVE ACTION IN PRESENT TERM. 

Tallahassee, Fla., October 3, 1919. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of yours of the 13th ult., to which is 
attached report of the State Auditor of his examination 
of affairs iu Kay County, and note that you desire nay 
opinion as to what is best to do in regard to the same. 

Replying I beg to advise that from a reading of this 
report I And the same has reference to a complaint ol 
oue W. }i. Gainer, but I do not find the complaint set 
out. neither do I find anything definite in regard to the 
same in the" report unless it be with reference to the 
amounts which the report shows have been overpaid cer- 
tain County Commissioners, 

In regard to this latter matter, 1 beg to say that iu 
my opinion there is no basis for executive action for ihe 
reason that no wrong doing of ;m official committed dur- 
ing a term of office which has expired can be made the 
basis of executive action against such officer during a 
new term. In other words, the terms of County Com- 
missioners are for two years. Therefore, the term now 
held liv the Commissioners now in office began in Jan- 
uary, 1919. and no acts of theirs committed during a for- 
mer term could be held a basis for executive action 
against them in the way of suspension or removal in the 
present term unless, of course, they should be convicted 
of a felony which is a general disqualification. If dur- 
ing a former term they received more money than they 
were entitled to under the law, the same might he re- 
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covered in an action* for its restitution, provided the 
statute of limitations has not run. 

If it should be found when the year 1919 is ended that 
these Commissioners have drawn a sum for the whole 
year in excess of the amount allowed under the law, then 
there might be basis for action, but according to the re- 
port none of them has, as yet, exceeded the maximum 
amount allowed per year, and it is not safe to assume 
that they will do so — the year having something like five 
months to run from the date of the Auditor's examina- 
tion. 

I return all papers herewith. 

Yours very truly, 

VAN G. SWEARING EN, 

Attornev General. 



ADJUTANT GENERALS-SALARY OF. 

Tallahassee, Fla., October 11, 1919. 

Honorable Sidtiey J. Vatts, Governor, 
Tallahassee, Fla, 

Dear Sir: — 

I beg to acknowledge receipt of yours of the 8th instant. 
to which is attached copy of a leter from Hon, Sidney 
J. Catts, Jr., Adjutant General, in reference to his sal- 
ary, in which he asks this question : "Is is not a fact 
that even if the Legislature did not appropriate but $2,- 
00.01) for this purpose (hat the statutes provide for this 
office at the rate of f 3,000.00, and in event of the appro- 
priation not being sufficient to carry out the statutory 
provision that the general National Guard fund will 
have to take care of the shortage?" and note that you 
desire my opinion as to the same. 
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Tlie Legislature of 1915 fixed the salary of the Ad- 
jutant General at $3,000.00 per annum and appropriated 
the amount necessary to pay the same. The Legislature 
of 1917 also made an appropriation sufficient to pay 
said salary. But the Legislature of 1919 appropriated 
amounts sufficient to pay only $2,000.00 per year without 
undertaking by a specific act or in the appropriation bill 
to reduce the salary to that amount. 

In view of the fact that the salary is fixed at $3,000.00 
per annum by specific act and that the Legislature of 
1919 in apropriating a less amount did not by apt words 
or fair implication undertake to reduce the salary, it is 
my opinion that the salary is still $3,000.00 per annum, 
for which the holder of the office has a just claim. 

However, since Section 4 of Article IX of the Consti- 
tution provides that "No money shall be drawn from the 
treasury except in pursuance of an appropriation made 
by law," and since the appropriation for the "National 
'Guard of Florida" is itemized, one of which items is for 
"Salary of Adjutant General'' and the other items are 
for separate and distinct purposes, I am of the (minion 
that to supplement the appropriation for this salary by 
a draft upon either of the other items would not be au- 
thorized by law. 

As above stated, the Adjutant General has a just claim 
to a salary of $3,000.00 per year, but the difficulty is that 
there is no method by which the claim can be enforced 
and no tribunal with authority to entertain an action 
for the same, the State being immune from a suit against 
it in the absence of a general law permitting same. See 
Section 22, Article III of the Constitution. 

From the foregoing it follows that the only remedy 
I am able to suggest is an act of the legislature at ssorne 
future time making np the deficit caused by the Insuf- 
ficient appropriation of 1919. 



105 

I am informed by the Comptroller that the former Ad- 
jut tut General drew only his proportionate amount of 
$2,0011.00 per year for the period of the turreut filial year 
that he held the office. 

Very respectfully, 

VAN C. SWEAR I NO EN, 
Attorney General. 



FISH— SELLING MULLET DURING CLOSED 
SEASON. 

Tallahassee, Fla., November 15, 1011). 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I have your letter of the 14th instant, to which is at- 
tached a communication from Rice Brothers Packing 
Company, of Apalaehicola, Florida, to you under date 
of November 12, with reference to the question of whether 
or not this company will be allowed to sell pickled or 
cured mullet during the closed season, if transportation 
companies can lawfully accept such fish for shipment 
during the closed season. Allow me to say in reply that 
Sections 8 and 9 of Chapter fi877, Laws of Florida, Acts 
of 11)15, provides as follows: 

"Sec. 8. That from and after the passage of this 
Act it shall be unlawful for any person, persons, 
firm or corporation to catch or to capture, or have in 
their possession, or ship any of the fish known as 
mullet, or any fresh or freshly salted mullet roe, 
in this State, between the 20th day of November of 
any year and the 20th day of January of the next 
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preceding .year; Provided, that in the waters west 
of the Suwannee Itiver the closed season in mullet 
shall be from November 30 to January 20th follow- 
ing. The possession of any fresh or freshly salted 
mullet, or any fresh or freshly salted mullet roe, 
by any person, persons, firm or corporal ion during the 
closed season shall be prima facie evidence of the 
violation of this law." 

"Sec. 9. It shall be unlawful Tor any common 
carrier, agent or employee of such common carrier, 
to receive for carriage, or permit the carriage of any 
fresh or uusalted, or freshly salted mullet caught 
during the closed season mentioned in the foregoing 
section; Provided, however, that any person having 
any mullet on hand at the beginning of the closed 
season shall have the right to ship or dispose of 
same: Provided, however, that the time of such dis- 
posal and shipment shall not extend beyond ten days 
after the beginning of such closed season." 
It api>ears from the above provisions of law that [per- 
sons having on hand fish caught during the closed season 
have ten days thereafter in which to disuse of them. 
Yours very truly, 

V A N. C. ' R WE AH I NGEN, 

Attorney General. 



EPILEPTIC AND FEEBLEMINDED COLONY— 
MANAGEMENT OF. 

Tallahassee, Fla., December 21), 1919. 

Son. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 18th in 
grant, asking for an interpretation by me of Chapte 
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7887, Laws of 1919, which is the Act creating and pro- 
viding for the organization and management of a State 
Farm Colony for the Epileptic and Feeble- if In (led, as the 
same affects the duties of the Governor in regard to the 
Board of Managers, and the work of the said Board for 
the plans of the building and establishment upon the 
grounds so located; also as to whether or not the State 
Superintendent of Public Instractiou must be consul ted 
by the Governor about the selection of the three mem- 
bers who go to make up the Board in addition to the 
Governor and the State Superintendent of Public In- 
struction, 

In reply I beg to advise that Section 2 of the Act pro- 
vides that this institution shall be under the control 
and management of the State Board of Charities and 
Corrections, if the same shall be created. No such Board 
having been created by the 1919 Legislature, the control 
and management of the institution is thrown under five 
members to be composed of the Governor and the State 
Superintendent of Public Instruction, aud three mem- 
bers to be appointed by the Governor, one for one year, 
one for two years and one for three years. 

This Board of Managers is authorized to employ a 
superintendent and to fix his salary; also to employ, on 
the recommendation of such superintendent, such other 
teachers, physicians, laborers and helpers as may be 
necessary, among other things, to proceed with the erec- 
tion and detailed operation of the institution. 

Under the provision of Section 2, it becomes the duty 
of the Governor to make the appointment of three mem- 
bers who shall be public-spirited citizens interested in 
measures of social betterment, one of whom shall be a 
physician, and at least one of whom shall be a woman. 
These appointments are to be made by the Governor in- 
dependent of any other authority, except that the same 
are subject to confirmation by the Senate as in the ease 
of ad interim appointment of Circuit Judges, State At- 
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torneys or other officers, in the appointment of which 
the advice and consent of the Senate is necessary. 

When the Board is completed, it will become its duty 
to employ a superintendent who shall be a man especial ly 
trained and qualified in the management of institutions 
of the kind mentioned, to fix his salary, and, upon his 
recommendation, to employ such other teachers, etc., as 
may be necessary to the proper conduct of the Colony, 
and to proceed with the erection and detailed operation 
of the same. 

As in the case of other Boards with similar powers 
and duties, and by special provision of the statute, this 
Board of Managers is authorized to adopt all rules and 
regulations not inconsistent with the Act necessary to 
the government and control of said Colony. This means, 
as I understand it, that all official actions of the Board 
must be concurred in by a majority of its members. 

I trust that the foregoing is in sufficient detail of the 
matter, and that if not yon will not hesitate to command 
me further. 

Yours very truly, 

VAN C. BWEARINGEN, 

Attorney General. 



CRIMINAL COURT OF RECORD— SETTING ASIDE 
VERDICT REVIEW. 

Tallahassee, Fla., December 22, 1910. 

Hon.. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

In regard to the matter submitted to me for my opinion 
in connection with the trial of a certain cause pending in 
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the Criminal Court of Record in and for Hillsborough 
County, and in which complaint is made of the action of 
the Judge of said Court, I heg to suggest that the only 
course left open to secure an adjudication in the Criminal 
Courts is for the County Solicitor to file a new informa- 
tion and take the necessary steps to procure an exchange 
of judges or an appointment of some other Judge to try 
the case. This can be done under the general provisions 
of the statute, as the nolle prosequi does not prevent the 
fling of a new information at any time within the statute 
of limitation. 

There is no provision of law by which the ruling of the 
Trial Judge setting aside the first verdict can be vacated 
and the verdict reinstated at this time. 

I return files herewith. 

Tours very truly, 

VAN C. 8WEARINGEN. 
Attorney General. 



COUNTY COMMISSIONERS— CHARGES AGAINST 

CERTAIN. 

Tallahassee, Fla., January 8, 1920. 

Hon. Sidney J. Catta. Governoi , 
Tallahassee, Fla. 

Dear Sir: — 

* 

With reference to the charges against certain of the 
County Commissioners of Levy County in which a hearing 
was had before you on the 13th of December, and which 
I. as a representative of the Attorney General, he being 
absent, attended at your direction — the matter having 
been turned over to me for an opinion thereon as to its 
legal aspects, I heg to say : 
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1. That under the provisions of the Act of 1919, the 
County Commissioners were without authority to enter 
into the contract mentioned in the charges and the evi- 
dence, for the reason that at the time it was executed the 
Trustees of the sub-district were given that authority to 
the exclusion of the County Commissioners ; that the con- 
tract was not binding upon the district involved or the 
county because of the provisions of the law mentioned, 
with notice of which all parties to the contract were 
chargeable. 

2. That under the same Act the Trustees of the Special 
Hoad Districts in Levy County have fult and complete 
control of road matters in their respective districts, (he 
County Commissioners being in this respect nothing more 
than the official paymaster, whose duty it is to draw 
warrants for the payment of bills in proper form and 
proi>erly approved by the Trustees. 

3. That the County Commissioners, nor any member, 
has the authority to withhold from the Trustees in any 
road district the funds available for road work in such 
district. ■ In other words, the County Commissioners 
should not hinder or hamper the Trustees in the road mat- 
ters of the districts either by undertaking supervision 
thereof, or in refusing to permit the lawful expenditure 
of funds belonging to the district. 

On the other hand, in the matter of locating, contract- 
ing for, and constructing roads outside of special districts, 
the County Commissioners are supreme, and even the 
courts will refuse to interfere with their actions in such 
matters in the absence of a snowing of a direct violation 
of some law. 

The remedy for the people to pursue for unwise and 
ill-advised action by their County Commissioners in this 
regard is at the polls, to which resort may be had every 
two years. 

4. That the removal of sub-district trustees should 
have been had only after due notice and for cause. 
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Whether or not the charges have been sustained by the 
evidence, and if so whether executive action should be 
taken thereon, are not matters within the purview of the 
duties of this office, and as to which I do not presume to 
advise. 

The matters of unlawful diversion of fuuds, and the 
alteration of approval of certain bills, are likewise mat- 
ters of fact, the truth of the charges as to which is to be 
determined bj your excellency. 

The foregoiug views are views of the undersigned to 
whom the matter has been submitted for the reason that 
the Attorney General himself was unable to attend the 
hearing, and is not, therefore, in a position to express his 
individual views in the matter. 

I return all files herewith. 

Very respectfully, 



Assistant Attorney General. 

BOND TRUSTEES^ROAD BONDS— SELECTION OP. 

Tallahassee, Fla., January 14, 192A. 

Honorable Sidney J. Catts, Governor, 
TallahaHtsee, Florida. 

Dear Sir: 

I have your letter of the 12th inst., enclosing communi- 
cation from Mr. C. A. Tompkins of Lake City to you in 
regard to the selecting of bond trustees by the Board 
of County Commissioners to handle the proceeds of the 
bond issue for roads in Columbia County, and note that 
you desire to know if the commissioners are violating 
the law in selecting the bond trustees. 
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. Replying to your communication, 1 beg to advise that 
Section 799 of the General Statutes of Florida provides 
as follows: 

799. (603). Trustees.— When the County Com- 
missioners shall have issued bonds as aforesaid, they 
shall appoint by resolution of their board, to be re- 
corded in the minutes, a financial committee of three 
persons, who shall be resident free holders of the 
county, to be styled trustees of county bonds, who 
shall each give bond running to the county treasurer, 
with sufficient sureties, in such sum as may be re- 
quired by the County Commissioners, conditioned 
that the said trustees shall faithfully discharge the 
trust confided to him, and shall pay over and duly 
acconnt for all such sums of money as may come 
into his hands by virtue of such trust, which said 
bonds shall be approved as to the form and the suf- 
ficiency of sureties by the Board of County Commis- 
sioners; and the County Commissioners may, from 
lime to time, as circumstances may require, demand 
additional security from any such trustee. (Id. 13) 

From the letter of Mr. Tompkins I do not find anything 
that would show any illegal action of the Board in select- 
ing the trustees. The question of the wisdom of the selec- 
tion in one to be determined by the commissioners. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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STATE FUNDS— MANNER OF l'LACIND DEPOSITS. 
Tallahassee, Fla., January 28, 192fl. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I beg to acknowledge receipt of your communication 
of the 24th inst., quoting Section 132 of the General 
Statutes as amended by Chapter 7929, Acts of 1919, re- 
lating to the deposit of the State's moneys, and asking 
for my opinion as to whether the Governor, Comptroller 
and Treasurer, under said law, "Must subject funds to 
the highest and best bidder from the largest banks of the 
State or not, or whether they have the right under this 
law to let out said funds themselves to all classes of 
banks in different amounts, as has been done by the 
Treasurer heretofore. In other words : Are we forced as 
n Board to have the banks make bids and. on account 
of the largest banks being able to offer more than the 
small one, to let them take this money in large sums, or 
can we, at our discretion, let this money out legally to 
all the banks of the State, including Slate Batiks and 
Trust Companies, as we see fit and propel 1 , without hav- 
ing bids ;it all?" 

Iii reply I beg to advise that in my opinion it is the 
duty of the three officials named to invite proposals 
from all hanks in the' State authorized to receive de- 
posits as to the terms upon which they will receive and 
handle deposits of State moneys under the provisions 
of the Statute; that the method of obtaining snch pro- 
posals may he by advertising for bids or any other 
method by which each prospective depository may have 
an opportunity to submit its proposal : That upon full 
opportunity being thus given it would be the duty of the 

8— Atty. Gen. 
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three officials named to designate as depositories the 
hanks which offer the best inducements as to interest and 
security. 

if there be a number of banks making equal induce- 
ments the moneys should be equally distributed between 
them and that the smaller bank or banks should be des- 
ignated as a depository or depositories in proportion to 
the State tax paid by the counties in which such bank 
or banks are located, provided, such bank or banks offer 
inducements equal to the best inducements offered. 

It is my understanding of the law that the object 
aimed at is the .securing to the State of the maximum 
return upon its unused moneys and this was the purpose 
of the original Act, the amendment of 1919 being for the 
purpose of giving the several banks of the State the bene- 
fit of a proportionate, share of the deposits, but only 
upon condition that they meet competition. 
Yours very truly, 

VAN C. SWEAKINGEN, 
Attorney General. 



PILOTS— APPOINTMENT OF. 

Tallahassee, February 3, 1920. 

Honorable. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

* 

Dear Sir: — 

I am in receipt of your letter of the 2nd. enclosing 
letter from Mr. A. U. Spaulding of Jacksonville, with 
reference to being appointed a Branch Pilot, and note 
that you desire to know if there is such an office. 
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Replying to your communication, I beg to advise tbat 
there is no such office as Branch Pilot provided fin- in 
the law. It may be that Mr. Spaulding desires to be 
appointed a Bar Pilot at the port of Jacksonville. If 
this be the case, it is provided in Section 1*293 of the 
General Statutes that the Board of Pilot Commissiuuers 
shall examine persons who wish to be licensed an pilot* 
in all matters pertaining -to the management of vessels, 
also in regard to their knowledge of channel and barbor 
where they wish to ait as pilotv; and if after Mich exam- 
ination it is round that the person examined is ipialitled 
to tnk<? cuininand of all classes of vessels liable to enter 
the port, and is thoroughly familiar with the channel 
and currents of the harbor, they shall appoint and license 
such number as are required to perform the duties re- 
quired of pi lot s at that port. The law provides that 
there shall be eleven pilots for the port of Jacksonville. 
Yours very truly, 

VAN C. SWEARING EX, 
Attorney General. 



PRISONERS— SEPARATION OF WHITE AND 
COLORED. 

Tallahassee, Fla., February 3, 1020. 

Honorable Sidney J. Catta, Governor, 
Tallahassee, fla. 

Dear Sir: — 

I am in receipt of your commnnication of the 3rd in- 
stant, enclosing letter from H. W. Ray ford, supervisor 
of State convicts, to you making report of conditions exist- 
ing at the county jail in Taylor Comity. 






Ill] 

You desire niy opinion as to whether I he facts as stated 
in Mr. Uay ford's rejKjrt are sufficient to "constitute non- 
feasance or non -discharge of duty in the Sheriff's office." 

Mr. Kay ford states that "I found the white boy 'who 
killed the negro county prisoner some time ago at Cor- 
bur* w;is l>eiug allowed to sleep in the cell with negro fe- 
male criminal, woman sleeping ou cot and boy on bed on 
the floor." I also gather from Mr. Ray ford's report that 
the two white women who were required to stay in jail 
two nights and a day, wei'e also confined in the same cell 
with the boy above mentioned. 

The law upon the subject of male and female prisoners 
being confined in the same cell i* found in Section 4114c 
und 4114e of the Compiled Laws of 1914, which is as fol- 
lows : 

"4114c. Separation of white and colored and male 
and female prisoners. — That from and after the pas- 
sage of this Act, as soon as the jails are arranged so 
lhat this Section may Ih> complied with, it shall be un- 
lawful fur white and negro prisoners to be confined 
in the cuuuty jail* of this State in the same cell, mom 
nr apartment, or lo Itc so confined as to he permitted 
to co-nijngle together; and it shall likewise be un- 
lawful for male and female prisoners in said jails 
to l>e confined in the same cell, room or apartment, 
or be so confined ;is to be permitted to co-mingle to- 
gether, and it shall lie the duty of the Sheriffs of this 
State to confine and separate all prisoners in their 
custody or charge in accordance with this .Act. (Id. 
Sec. t). 

"4114e. Removal or failure to comply with I his 
act. — Any Hoard of Comity Commissioners and any 
Sheriff wilfully refusing to carry out and comply with 
the provisions of Sections 1 and 2 (See. 4114h, 4114c I 
of ihis Act in their respective spheres of duty shall be 
removed from office hy the Governor. (Id. Sec. 4)." 
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A copy of Mr. Rayford's report might be sent to the 
Sheriff with request that he answer it fully, audi after you 
have received bis reply you can then determine whether 
he has wilfully violated the law. 

Yours very truly, 

VAN C, SWEAR INGEN, 
Attorney General, 



COUNTY COMMISSIONERS— CONTRACTS OF CER- 
TAIN NOT AUTHORIZED. 

Tallahassee, Fla., February 16, 1920. 

Honorable Sidney J. Catts, Governor, 
Oxford, Fla. 

Dear Sir: — 

I lieg to acknowledge receipt of yours of the 13th inst., 
enclosing certain papers in connection with the case of 
certain of the County Commissioners of Levy County, and 
note that you desire me to go over same and advise you. 

My former report in this matter made it plain, I think, 
that the County Commissioners of Levy County, under the 
Act of 1919, were without power to enter into a contract 
for the construction of roads in special districts, since 
the same were, by said Act, placed under the exclusive 
control and super vision of the distrist trustees who also 
had control of the funds belonging to their respective 
districts.* Such being the case, the construction men- 
tioned would be illegal, and, although fully advised in 
the premises, the commissioners continued to recognize 
the contract as valid and proceeded to deal with the 
road or roads covered by such contract and with the funds 
of the district or districts involved as though the Act of 
1919 were not the law. 
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As stated in my former report, I would not presume 
to advise your Excellency as to what, if any, executive 
action should be taken in the matter, because my cCh- 
nection with it is purely upon the legal proposition in- 
volved. 

1 return the papers herewith. 

Very respectfully. 



Assistant Attornev General. 



HEEDS— CEDING JURISDICTION TO UNITED 
STATES. 

Tallahassee, Fla., March 17, 1920. - 

Honwahlc Sidney J. Catts, G*n*mor } 
Tallahassee. Fla. 

Dear Sir: — 

I am in receipt of your letter of the 13th inst., en- 
closing: communication from Col. W. J. .Harden, Lieut. 
Col. of Engineers, U. S. A., Jacksonville, Fla., to you 
requesting that you cede jurisdiction to certain lands to 
the United States, and enclosing copy of deed to the 
United States for such property, and note that you de- 
sire to know whether you should sign this deed or not. 

Replying to your communication, I beg to advise that 
Section 7 of the General Statutes of Florida authorizes 
you to cede jurisdiction of the Wtate property acquired 
by the United States Government for certain purposes, 
therefore, you would be authorized to execute a deed in 
compliance with the request of Col. Harden. 
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Tlie form which Col. Burden forwarded you is not 
quite in conformity to deeds thut have heretofore been 
issued, but the form attached hereto is a proper one for 
you to execute. 

Yours very truly, 

VAN C. SWEABINGEN, 

Attornev Genera). 



GOVERNOR'S— CONTINGENT FUND. 

Tallahassee, Fla., April 19, Ilrju. 

Honorable Sidney J. Catts, Governor, 
TnUnhnssee, Fla. 

Dear Sir: — 

Replying to yours of the Kith instant, in regard to de- 
mand of Mr. T. J. Knowles, of White Springs, for reim- 
bursement of moneys expended by bim in the Catts-Knott 
controversy of 1916, I beg to advise that I do not think 
the item can properly belaid out of your contingent 
fund. 

I return the letter of Mr. Knowles herewith. 

Tours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 
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NURSES— STATE REGISTRATION OF. 

Tallahassee, Fin., April 21, 1S2Q. 

Honorable Sidney J. Catta, Governor } 
Taliahumee, Fla. 

Dear Sir:— 

1 am in receipt of your letter of the 20th inst., en- 
closing a letter from Mrs. Mary A. Townsend. It. X. 
State College for Women, to which is attached a card 
headed "Special Xntice" and signed by Mrs. L. I?. Ben- 
ham. Secretary, Florida State Hoard of Examines*. I 
note that Mrs. Town send desires to know whether under 
the law it ig proper to comply with this special notice, 
the second provision of which is "Send these certificates 
to the Secretary of the Florida State Hoard of Exam- 
iners to he registered and placed on file." 

Chapter 7831 is the law of this State providing for the 
State registration of nurses. Under the last paragraph 
of Section 6 of this Act, among other things it is pro- 
vided that "Any person to whom a certificate shall he 
issued shall within till days thereafter cause the same to 
he recorded with the clerk of the court of the e< unity in 
which such person resides, aftd tsurh /«*»•« wi xhall, irhen 
eier requested, e.rhibit moH akrti fixate or « certified <t>py 
thereof." It appears that this provision Of the law is 
applicable to nurses who are not graduates. Imt those 
who desire to practice as practical nurses. 

I fail to find any provision in the law reepjiring either 
those who practice practical nursing or those who are 
registered as registered train nurses to flic with the 
Hoard their certificates. It seems to me that it was not 
the purpose of the Legislature to authorize the Hoard to 
cause persons who bad received certificates of registra- 
tion either as trained nurses or practical nurses to file 
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their certificates of authority with the Board but that 
a record of the issuance of the registration should he 
kept hy the Boaid. In view of the language as quoted 
above taken from the last paragraph uf Section 6 of Chap- 
ter 6831, it appears that it was the intention of the Leg- 
islature for the nurses to be in a position to preseut 
their certificates of registration whenever called unon to 
do so. If they should he required to file these certificates 
with the Board then it would make it impossible for theiu 
to comply with this provision of the law. 

I assume that the requiring of the certificates to be 
placed on file with the Secretary of the Board is a regu- 
lation or rule promulgated by the Board, but 1 am in- 
clined to the view that such a regulation is not author- 
ized under the law. 

Yours very truly, 

VAN C. SWEAR I NO EN, 
Attorney General. 



SCHOOL— ATTENDANCES OFFICEK— JUSTICES 

OF PEACE MAY KEQT'IRE PREPAYMENT OF 

COSTS. 

Tallahassee, Fla., April 23, 1920. 

Hon. Kidney J. Catts, Governor, 
TailaJiassee, Fla. 

Dear Sir: — 



I am in receipt of your letter of the 22nd instant, en- 
closing a letter from L. L. Callaway, Attendance Officer, 
Levy County, to you with reference to certain cases 
which he has presented to the County Judge requesting 
warrants to be issued and that the Judge refused to da 
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so until a bond or some arrangements be made for the 
payment of the costs in the cases. 

Keplying 1o your communication, I beg to advise that 
Section 4072 of the General Statutes of Florida, provides 
that in all cases of Justices of the Peace and County 
Judges in this State shall require payment in advance or 
security, for costs of process of the same and of ex- 
amination, unless the party applying for a warrant shall 
make au affidavit of insolvency and of substantial in- 
jury, to person or property, by him suffered, in which 
case process shall issue without payment of costs. It 
seems that no provision was made in the compulsory 
school attendance law for the payment of costs in cases 
that might arise thereunder, and unless the County Judge 
see? fit or proper to waive this requirement until such is 
done, he may, under the law, refuse to issue the warrant 
in accordance with Section 4072 above mentioned. 
Yours very truly, 

VAX C. SWEARINGEN, 
Attoruey General. 



STATE HOSPITAL— COMMITMENT TO. 

Tallahassee, Fla., June 14, 11)20. 

Son. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

I>ear Sir: — 

I am in receipt of your letter of the 14th inst., with 
reference to the question of having a child three years 
and seven months old committed to the hospital at Chatta- 
hoochee. 



123 

Replying to your communication, I beg to advise that 
in order for a person to be committed legally to the 
State Hospital at Chattahoochee it is necessary for a 
petition sighed by five persons, not more than one of 
whom is related to the person, to be presented to the 
County Judge requesting that a commission be appointed 
to examine iuto the sanity of the person in question. Upon 
such petition beiug filed with the Judge he appoints a 
committee consisting of one physician and two laymen to 
examine such person and make report to him. If from 
such examination the committee reports the person in 
question to be insane, then the County Judge issues his 
order of commitment of such person to the hospital. 

This is the only way in which the little child about 
whom you write may be legally sent to the hospital. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



STATE BOARD OF HEALTH— EXPENDITURES OP. 

Tallahassee, Fla., July 20, 1920- 

Eon. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 15th ult, 
transmitting report of Hon, M. C. Mcintosh, Assistant 
State Auditor, upon the expenditures of the State Board 
of Health and note that you desire my opinion as to 
the legality of the several items, particularly Item Thir- 
teen, which is the sum allowed the State Health Officer 
for maintenance of quarters. 
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In view of the fact that the Legislature fixes the salary 
of the State Health Officer and that the explanation of 
this expenditure frankly concedes that the reason there- 
for is that the fixed salary is inadequate compensation 
for the person at present holding the position, it becomes 
necessary and proper, in my opinion, only to suggest that 
the legislative action is presumed to have been intended to 
fix the maximum amount of the salary of the State 
Health Officer. In this light it seems clear that this 
additional allowance is purely supplementary to the al- 
lowance by I he Legislature and iw unauthorized. 

1 do not think that the case here is parallel with those 
of other State institutions mentioned by the Assistant 
State Auditor, assuming that the allowance to the heads 
of the institutions named are proper, which I do not now 
undertake to determine. 

As to the other items of expenditure covered by this 
report, I am of the opinion that they are matters of policy 
for the determination of the Sta*e Board of Health and 
there is no expressed or implied inhibition against them. 

I return the report herewith. 

Yours very truly, 

VAN C.BWEARINGEN, 

Attorney General. 



GOVERNOR— NO AUTHORITY TO ISSUE ORDER TO 
SHERIFF TO EXECUTE ORDER OF REMOVAL. 

Tallahassee, Fla., July 21, 1920. 

Honorable Mdngy ./. Catts, Governor, 
Tallahassee, Fla, 

Dear Sir:— 

I am in receipt of yours of even date, stating that you 
made the statement before Wilson & Uoswell, Attorneys. 
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of Tampa, that an Executive Order by the Governor must 
be enforced by the Sheriff of any given County, and note 
that you desire iuy opinion upon the matter. 

In reply, I beg to advise that in my opinion there is no 
constitutional or statutory authority under which the 
Governor of Florida may issue an Executive Order to the 
Sheriff of any County to execute an order of removal. 

The 1 1 roper course would be, in my opinion, for the no- 
tice of removal or suspension to be communicated to the 
officer to be removed or suspended — this communication 
to be either in person or by mail, and not necessarily by 
any officer, and an issuance of commission to the new of- 
ficer in due course. Under those circumstances, the new- 
ly appointed officer has his remedy in the courts by man- 
damus to require a surrender of the office to him. 
Yours very truly. 

VAX C, SVYEARINGEN, 
Attorney General. 



RESIGNATIONS— STATE SENATOR. 

Tallahassee. Fla., August it, L92& 
Huwrtihlr Ski it*'!/ J. Cattx, (iorernor, 
TullahuHxce, Fla. 

Hear Sir: — 

I iini in receipt of your communication of the <!tli Inst., 
enclosing communication from Hon, W. E. Baker, of 
Brooklyn, Fla., to you in which he asked you lo accept Iris 
resignation as State Senator of the 29th Senatorial Dis- 
trict. I note that you desire my opinion as to whether 
or not it is your duty to accept this resignation, or if it 
should be accepted by the Secretary of the Senate. 
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Replying to your communication, I beg to advise that 
it is my opinion that the Governor is the proper officer 
to accept the resignation of a State Senator, 
Yours very truly, 

VAN C. BWEARINGEN, 

Attorney General. 



STATE CONVICTS— SUPERVISION OF. 

Tallahassee, Fla., August 14, t»20. 

Honorable Sidney J. Catts, Governor, 
Tullaluissee, Fla. 

Pear Sir: — 

T have your letter of the 12th inst., enclosing letter from 
you to Mr. B. E. Raysor, of Lowell, Fla., one of the State 
< 'onvict Inspectors, and a letter from Mr. Raysor to you 
i nakiug a je|>oft upon State Road Camp No. 8, located 
at Jennings, Fla. I note that you desire my opinion as 
to whether or not the State Convict Inspectors have any 
jurisdiction or supervision over the convicts being worked 
by the State Road Department. 

Replying to your communication, I beg to advise that 
Chapter 7833, Laws of Florida. Acts of 1319, is the law 
providing for the State convicts being worked by the 
State Road Department. Section 2 of this law provides 
that "all State convicts shall be maintained and worked 
under the rules and regulations to be provided hy the 
Board of Commissioners of State Institutions, and shall 
be at all times under the supervision of the Commission- 
er of Agriculture and the Governor." 

It is my opinion that all State convicts being worked 
by the State Road Department are subject to be worked 
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under the rules and regulations provided by the Board of 
Commissioners of State Institutions, and are under the 
supervision of the Commissioner of Agriculture and the 
Governor, 

A State Convict Inspector has, in my opinion, the same 
right and authority to carry out instructions from the 
Commissioner of Agriculture and the Governor, with ref- 
erence to convicts thai are being worked by the State 
Boad Department, just the same as if they were being 
worked by private lessees. 

Yours very truly, 

VAN C. SWEABINGEN, 
Attorney General. 



COUNTY BOARD OP PUBLIC INSTRUCTIONS— RE- 
INSTATEMENT OF CERTAIN. 

Tallahassee, Fla., September 3, 1920. 

Honorable Sidney J. Catts, Go-oemor, 
Tallahassee, Fla. 

Dear Sir:— 

I have examined and read with care the charges pre- 
sented to you against the members of the Board of Public 
Instruction of Polk County, upon which you acted in sus- 
pend! ug said officers, and the answer of the members 
of said Board thereto upon their application for rein- 
statement. 

From my examination of all the papers and matters 
eo u netted with the suspension of the members of the 
said Board of Public Instruction, and their answer in 
the premises, upon the question of reinstatement, I beg 
to advise that it seems to me that the payment of the sal- 
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arj of the Superintendent of Public Instruction for tlte 
period of time subsequent to the suspension of Hon. 
John A. Moore, by the Governor from this office, should 
have been held in abeyance until the quest ion 1 1 who was 
legally the County Superintendent of Puhlie Instruction 
was determined. However, in view of the portion taken 
by t lie Board of Public Instructions as the reason for pay- 
ing the salary of the said office to Hon. John A. Moore, 
as the same is set out in the affidavit of the members 
of the Board of Public Instructions, has some basis 
in reason and equity as well as in law, I do not think 
that such action alone would be sufficient grounds to 
sustain a suspension of the said officers. 

It is further my opinion that the charges with reference 
to the expenditures by said board of Special Tax School 
District funds, is fully answered by the members of the 
board and justify their action in the premises. 

Therefore, it seems to me that a reinstatement of the 
meiti hers of the Board of Public Instruction of I'olk Coun- 
ty, and also the County Superintendent of Public Instruc- 
tions of said county would be proper action to be taken 
ltv you und I therefore recommend the same. 

I um herewith enclosing all papers submitted to me. 
Yours very truly, 

VAX C. SWEAETXGEN, 

Attorney Genera]. 



OFFICER— ABANDONING OFFICE. 

Tallahassee, Fla., September 10. VJ2U. 

Honorable Sidney J. Catts, Goiertior, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of this date, enclosing 
telegram from the members of the Board of Public In- 
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struction, Hernando County, Rrooksville, Fla.,. lo you 
stating that Superintendent Ray left there Tuesday after 
having stated publicly that he was going to Georgia to 
.accept a position as teacher in that Btate, etc. 

Replying to your communication, if Mr. Ray has quit 
his office and gone to another State to take employment, 
such action on his part vacates the office. I suggest 
that you wire the Board asking for the address of Mr. 
Ray, and upon receiving same, you then communicate 
with Mr. Ray by wire requesting him to return to his 
duties as Superintendent of Hernando County at once. 
If it is not his intention to do so, then you would be 
justifiable in making an appointment to till the vacancy. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



OFFICES— HOLDING TWO AT SAME TIME. 

Tallahassee, Fla., September 15, 1920. 

Honorable Sidney J. Vatts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 14th insr., enclos- 
ing letter from Mr. Geo. R. Spoouer, with reference to 
the question of whether or not one person may hold the 
office of Constable and Deputy Sheriff at the same time. 

Replying to your communication, I beg to advise that 
the office of Constable is a constitutional office, and- is 
provided for in Section 23 of Article 5 of the Constitu- 
tion of this State. 

o — Atty. Gen. 
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A Deputy Sheriff is a bonded officer of the County 
in which he acts, under the provisions of Chapter 6478, 
Acts of 1913, Laws of Florida. 

By Section 15 of Article 16 of the Constitution, it is 
provided that: 

"No person shall hold or perform the functions 
of more than one office, under the government of 
this State at the same time." 

In view of thi» constitutional and statutory provision, 
1 think it very doubtful if a person could hold the office 
of Constable and that of Deputy Sheriff at the same 
time. 

Yours very truly, 

VAX C. SWEAR I NO EN. 
Attomev General. 



COCXTY COMMISSIONERS— CHARGES AGAINST 

CERTAIN. 

Tallahassee, Fla., September 17, 1920. 

H on. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 15th in- 
stant, with which are transmitted certain petitions and 
affidavits in regard to the action of certain of the County 
Commissioners of Levy County, and asking for my opinion 
as to whether or not "these charges are of such nature 
and character as to think the Governor should require 
them to answer everything in writing or in person before 
him." 

In reply I beg to say that the question of whether or 
not these representations are of snch importance or grav- 
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ity as to require investigation by the Chief Executive 
is purely one for executive determination and is not a 
legal question. However, I suggest that County Com- 
missioners are vested with authority to determine whether 
or not a tax levy for any purpose should he made, and if 
so the amount thereof. The exercise of this power will 
not be controlled by the courts except in cases where 
there is a fixed liability against a county, sncb as a 
judgment or bond issue, in which event mandamus may 
be resorted to for the purpose of compelling a levy. 

In this case, it seeius that the basis of the complaint is 
that the Couiry Commissioners have not levied a general 
road and bridge tax. As before stated, the necessity of 
such a tax is for the Board to determine. The statute 
is not mandatory but directory and leaves the matter to 
the discretion of the Board. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



MUNICIPALITIES— PURCHASING MACHINE 

GUNS. 

Tallahassee, Fla., October 5, 1920. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — E 

Replying to your communication of the 4th instant, 
enclosing letter from the Adjutant General stating that 
the City of Miami has purchased two machine guns of the 
type heretofore employed by the United States Army for 
active combat duties overseas, and has also sworn in 
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several members of the .American Legion to otierate the 
guns in time of public need, and requesting that you 
secure in v opinion as to the power of the municipality iu 
the matter, I beg to say : 

That I know of no law prohibiting inunici panties from 
purchasing such weapons and employing persons corn- 
latent to opera'e the same. The power has been exer- 
cised in thin instance, no doubt, for the purpose of im- 
proving the efficiency of the city's police department to 
the end that should an emergency arise in which ordinary 
weapons of offense and defense, Buch as clubs, pistols, 
riHes and shotguns would prove inadequate to preserve 
peace, quell riots and to pnt down any uprising in force 
against the local government, resort might l>e had to the 
more efficient weapon. 

Neither do I know of any law prohibiting municipalities 
from maintaining as a part of its police department a 
section composed of person? whose especial duty would 
be to operate such weapons when occasion demanded. 

Section fi72, Hub-division C, General Htatutes, in my 
opinion, contemplates unlawful organization of private 
citizens, and does not apply to municipalities in the or- 
ganization and equipment of their police department. 

Yours very truly, 

VAN C. SWEARINGEN, 

At tome v General. 



STATE ROAD- DEPARTMENT; APPOINTMENT OP 

• (i ;( - MEMBERS. 

Tallahassee, Fla., October 12, 1920. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir ■ — 

I am in receipt of your communication of the 11th met., 
as follows: 

"I will thank you to kindly advise me whether members 
of the State Road Department who were appointed prior 
to the session of the Legislature in'l919 and subsequent 
to the session in 1917, and who were not confirmed by the 
State Senate at the 1918 Special Session of the Legisla- 
ture, or the session of 1919, are holding office by virtue of 
their original appointment oi" under the provision of t lie 
Constitution that provides for officers holding office until 
their successors are elected or appointed and qualified." 

Replying to your inquiry, I beg to advise that it is my 
opinion that persons who were appointed members of the 
State Road Department prior to the session of the legis- 
lature of 1919 and subsequent to the session of the legis- 
lature of 1917 and who were not confirmed by the State 
Senate at either the extra session of the Legislature of 
1918 or at the regular session of the Legislature of 1910, 
are now -holding office by 'virtue of the provisions of Sec 
tion 14 of Article 16 of the Constitution of the Slate of 
Florida, which provides as follows : 

'"AH State, County and municipal officers, shall 
continue in office after the expiration of their official 
term until their successors are duly qualified.'' 
Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 
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ELECTIONS, COUNTY COMMISSIONERS REFUSING 
TO PLACE NAMES ON BALLOT. 

Tallahassee, Pla., October 19, 1920. 

Hon. Sidney J. Catts. Governor, 
Tallahassee, Fla. 

Dear Sir ; — 

I am in receipt of your letter of the 19th inst, en- 
closing petition from W. L. Bryan et al., of Jasper, Fla„ 
making complaint to yon on account of the refusal of the 
Board of County Commissioners of Hamilton County to he 
printed on the ballot to be used in the general election the 
names of candidates nominated by the Republican party 
of Hamilton County.- I note that you desire my opinion 
as to what can be done in this matter. 

Replying to your communication, I beg to advise that 
if the candidates of tbe Republican patty of Hamilton 
County were nominated, chosen or elected in any of the 
manners provided for in Section 212 of the General 
Statutes of 1906, their names should be printed on the 
ballot above mentioned and the County Commissioners 
should provide for the same. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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MOTHERS— PENSION FOB CERTAIN. 

Tallahassee, PI a., October 26, 1920. 

Son. Sidney J. Gatts, Governor, 
Tallahassee, Fla. 

Dear Sir < — 

I have your letter of the 22nd inst., enclosing a letter 
from Mr. 0. Whitlock, of Coleman, Fla., to yon with ref- 
erence to Mrs. J. A. Coleman, a widow with two little 
orphan sons, and her desire on aeeount of her financial 
cpndltions to obtain the assistance provided for in Chap- 
ter 7920, Laws of Florida, Acts of 1919, which provides 
for assistance to poor mothers and other poor women 
having children dependent upon them for support, and 
note that Mr. Whitlock says that Mrs. Coleman told him 
that the County Commissioners stated that they appro- 
priated no funds for the purpose of the above-mentioned 
law. 

Replying to this communication, I beg to advise that 
it was the intention of the Legislature, in my opinion, 
that the County Commissioners of each county in the 
State should provide in the annual County Budget a fund 
sufficient to meet the reasonable and ordinary requirement 
provided in the above-mentioned law, and the Board of 
County Commissioners of the several counties should have, 
in my opinion, provide, in the annual budget a sum suffi- 
cient to carry out the purpose of said law. 

If the County Commissioners of Sumter County do 
not provide in the budget any funds to meet the provisions 
of this law, of course there would be no funds out of 
which its terms could be complied with, and in the case 
before us I see no way by which relief could be given to 
Mrs. Coleman under this law during the present year. 
Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General, 
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ELECTIONS— PERSONS NOT PERMITTED TO GO ' 
WITHIN FIFTEEN FEET OF POLLING PLACE. 

Tallahassee, Fla., October 28, 1920, 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir:— 

Replying to yours of even date, to which is attached a 
letter of the 23rd instant from E. B. Epj.s. asking for my 
o phi ion thereon, I beg to advise that Section 221 of the 
General Statutes provides that no person shall he permit- 
ted under any pretext whatever to' go within fifteen feet 
of any door or window of any polling room from the open- 
ing of the [tolls until the completion of the count of the 
ballots and certificates of returns. 

Be iion 226 of the General Statutes provides that ex- 
■ ; i as electors are admitted, one at a time, to vote, and 
txe.ept the Sheii If or his deputy, the Inspectors and Clerks 
oi' I Hi . ctiou. and as many electors as there may h<> booths 
and compartments, no person shall be permitted within 
fifteen feet of the polling place. 

The inquiry of Mr. Eppeg seems to refer to the canvass 
Of the voters after the polls are closed. 

Chapter 6873, Acts of 1915, provides that the Inspec- 
tors and Managers at all general and special elections 
shall permit and allow at all times while the ballots are 
being counted as many as three persons to be sufficiently 
near to them to see as to whether or not the ballots are 
being correctly rend and called, and the count of the votes 
coirectly tallied, nnd provides further for the punishment 
by tine or imprisonment for any Manager or Inspector to 
deny or refuse the privilege to any person. 
Yours very truly, 
i VAN C. SWEARING EN, 

Attornev General. 
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CHIROPRACTIC— APPOINTMENT OF STATE 
BOARD. 

Tallahassee, Fla., October 14, 1920. 

Honorable Sidney, J. Cat Is, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

Replying to your letter of the 11th instant, enclosing 
letter from F. A. Foster, D. C, of Hastings, Florida, to 
yon, and also your letter of October 12th, enclosing letter 
from Geo. H. Schubert, D. C, President Florida State 
Board of Chiropractic Examiners, to you, both of which 
letters relate to the appointment and membership of Mrs. 
Roberta T. Graham, I). C, of St. Augustine, Florida, "3 
a member of the State Board of Chiropractic Examiners, 
1 beg to advise that under the provisions of Chapter "slM. 
Laws of Florida, Acts of 1919, I think the jtositiou taken 
by the two gentlemen above mentioned is correct in so 
tar as this law is concerned, and unless Mrs. Graham has 
been a bona fide resident of the State of Florida for at 
least two years continuously, next preceding the time of 
her appointment, the appointment would not be in ac- 
cordance with the law. 

I would suggest that yon make auother appointment 
nnder the existing circumstances. 

Yours very truly, 

VAN C. S WE A R I X G E N , 

• . . Aitorney General. 
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FOOD AND DRUG LAW— SHERIFF'S DUTY. 

Tallahassee, Fla., October 14, 1920. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Fla. 

Dear Sir: — 

I ain in receipt «f your communication of even date 
transmitting a letter from the Commissioner of Agricul- 
ture accompanied by certain exhibits slut wing correspon- 
dence by letter and telegraph between the Commissioner 
of Agriculture and the Sheriff of Manatee County in re- 
gard to the refusal of the latter to seize certain fruits 
found by the Pure Food and Drug Inspectors to be sub- 
ject to seizure under the Immature Citrus Fruit Laws. 

I note that you request a prompt reply giving my 
opinion as to the duty of said Sheriff in the premises, - 

.In reply I beg to say that in my opinion under the 
provisions of the law quoted in the letter of the Commis- 
sioner of Agriculture, it is the plain duty of the Sheriffs 
of the several counties to receive into their custody such 
fruits as may be seized and attached by the Inspectors, 
and without prepayment of costs, if any are allowable un- 
der the statute for such service. I find no statute pro- 
viding that for the particular service the Sheriff is en- 
titled to receive any fees, the seizure and attachment of 
the property being accomplished by other officers, viz: 
the Inspectors. 

I return file herewith. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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BOARD OF COMMISSIONERS STATE INSTITU- 
TIONS—AUTHORITY TO TRANSFER CONVICTS 
FROM PRISON FARM TO OTHER STATE INSTI- 
TUTIONS. 

Tallahassee, Fla., October 14, 1920. 

Honorable Sidney J. Calls, Governor 
Tallahassee, Fla. 

* 
Dear Sir : — 

Complying with your verbal request of even date for 
an opinion as to the power of the Board of Commission- 
ers of State Institutions to transfer State convicts from 
the State Prison Farm to other State Institutions, I beg 
to advise that, in my opinion, under the provisions of 
the last sentence of Section 1, Chapter 7833, Acts of 
1919, the Board of Commissioners of State Institutions 
may transfer, temporarily, any State Convicts at the 
State rrisoti which are not in the class used by the State 
Roard Department to other State Institutions in such 
numbers as may be used advantageously at Buch other in- 
stitutions which are under the control and supervision 
of said Board. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



EXTRADITION— AUTHORITY FOE— SUFFICIENCY 
OF REQUISITION; • ■■■'■ 

Tallahassee, Fla., October 18/ 1920. 

Honorable 8id>net/ J. Catte, Governor, 
Tallahassee, Fla. 

■ 
Dear Sir: — 

IN Ite Extradition of Jolm J. McCusker, 

I have lw fore ine a letter from Hon. Geo. R. Hull, 
Deputy Attorney General of the State of Pennsylvania, 
to Hon. William C. Spronl, Governor of Pennsylvania. 
upim (lie ahuve subject, and note what Mr. Hull has to 
say with reference to the request made by you as Gov- 
eror of Florida for the extradition of Jolm J. McCusker. 

Replying to your request for my opinion upon this 
niat ter, I hey to advise that the authority for extradit- 
ing a fugitive from justice is found in the Act of Con- 
gress approved February 12, 1793. By reference to this 
Act it will he noted that "Whenever the Executive au- 
thority of any State or Territory demands any person 
as a fugitive from justice of the Executive authority !>r 
any State of Territory to which such person lias fled, 
and produces a copy of an indict men t found, or an af- 
fidavit made before a magistrate of any State or Ter- 
ritory, (barging the person demanded with having com- 
mitted treason, felony, or other crime, certified as au- 
thentic by the Governor or Chief Magistrate of the State 
or Territory from which the person so charged has fled, 
it shall be the duty of the Executive authority of the 
State or Territory to which such person has fled to cause 
him to be arrested and secured, and to cause notice of 
the arrest to be given to the Executive authority making 
such demand, or to the agent of such authority, appoint- 
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ed to receive the fugitive I and to canse the fugitive to be 
delivered to such agent when he shall appear." 

From an examination of the requisition papers sub- 
mitted to the Governor of Pennsylvania in this case I 
find that there is a certified copy of an affidavit made 
by Susie Walden before Hon. R. Don McLeod, County 
Judge of Wakulla County, who is a Magistrate within the 
provisions of the Act of Congress, and that the said af- 
fidavit is certified to by tUe Governor of the State of 
Florida as being authentic; that the requisition papers 
are in compliance with the laws of Florida and the Act 
of Congress above mentioned. 

A copy of the law which the party in question is 
charged with having violated may be attached to the 
papers for the information of the Deputy Attorney Gen- 
eral. 

The irregularities as set out in the communication of 
the Deputy Attorney General may be provided for under 
the laws of the State of Pennsylvania, but as I under- 
stand such lawg would not be applicable in a case where 
a person is sought to be extradited from the State of 
Pennsylvania, but would only be applicable in the issuing 
of extradition papers by the State of Pennsylvania seek- 
ing to have a fugitive from justice returned to that State. 

Yours very truly, 

Van C. SWEAEINGEN, 

Attorney General. 
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STATE BUILDINGS— USE OF TNSUBANCE PRO- 
CEEDS. 

Tallahassee, Fla., November 8, 1920. 

Hon. Board of Commissioners, 
State Institutions, 
Tallahassee, FUyt~ida. 

Gentlemen : — 

In response to a motion by your Honorable Body of 
even date, requesting my opinion as to disposition of the 
proceeds of the insurance upon East Hall., one of the 
buildings of the State College for Women, recently de- 
frayed by fire, I beg to advise that Chapter 6184, Acts of 
1911, authorizes the Board of Commissioners of State In- 
stitutions, the Board of Control, or any other board or 
person, having the direct supervision and control of any 
State buildings, to have rebuilt or replaced any building 
or property owned by the State, which may be destroyed 
in whole or in part by fire, out of the proceeds from the 
(Ire insurance on such buildings or property. 

The word -replace'' means "to take the place of; to sup- 
ply the want of; to fulfill the end or office of; to supply 
an equivalent for." It is assumed that the Legislature 
used the two words "rebuilt" and "replace" with full 
cognizance of their meaning. 

In view, therefore, of the language of the statute, and 
its meaning, it is my opinion that the said insurance mon- 
ey may be used by the proper authorities in supplying the 
equivalent of the property destroyed. 
Yours very truly, 

VAN C, SWEAEINGEN, 
Attorney General. 
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CRIMINAL LAW— SENTENCE. , * 

Tallahassee, Fla,, November 23, 1920. 

Honorable Sidney J. Gotta, Governor, 
Tallahassee) Fla. 

if 

Dear Sir: — 

I am in receipt of yours of the 22nd inst, to which is 
attached a letter from J. M. Barwick, of Sopehoppy, Fla., 
a ad note that you desire my opinion in the matter. 

In reply, I beg to say that judges in criminal cases in 
this State may defer the imposition of sentences upon 
such grounds as, in their legal discretion, may he deemed 
fair and just, but when a valid sentence is once imposed 
no authority exists to suspend the execution of that sen- 
tence, save and except in the State Board of Pardons, un- 
less, of course, a stay is had by supersedeas on appeal or 
writ of error. 

Furthermore, the only valid sentence any judge may 
impose is one of fine or imprisonment, or both, and the 
requirement that one against whom a judgment is ren- 
dered for the crime of obtaining money under false pre 
tenses should repay the party defrauded, is no part of a 
valid sentence. 

If, in the case under consideration, the person charged 
was sentenced to pay a fine or imprisonment in default 
of such payment, the only way in which relief could 
properly be obtained would be by a resort to the Board 
of Pardons, or a temporary stay by supersedeas on ap- 
peal or writ of error, and any attempt of any court to 
suspend the execution of the sentence would be a nul- 
lity. 

On the other hand, if the imposition of the sentence 
was deferred or suspended upon condition of good be- 
haviour and reimbursement of the party defrauded, and 
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there was a failure to comply with the conditions, or 
either of them, the trial judge would have the power to 
proceed to impose sentence just as in the first instance. 

I deem it proper, however, to suggest that your corre- 
spondent should understand that the requirements that 
the act to repay him is and could have uo part of a valid 
sentence. 

Very respectfully, 

VAN C. SWEARINGEN, 
Attorney General. 



EXTRADITION— RETURN OF REQUISITION PA- 
TERS WHEN APPLICATION DENIED. 

Tallahassee, Fla., December 27, 1920. 

Honorable Sidney J. Catts, Governor. 
Tallahassee, Fla. 

Dear Sir: 

Replying to your letter of the 18th instant, to which 
is attached a letter from Robert F. Leach, Jr.. State At- 
torney, of Haiti more, Maryland, to yon, asking that you 
return the requisition papers in the case of William M. 
Jones, I beg to advise that it does not seem to me that 
you should return these papers for the reason that they 
are now a part of the files of your office, and constittue 
the basis upon which evidence was submitted to deter- 
mine your action in this matter. 

Yours very truly. 

VAN C. SWEARINGEN, 
Attorney General. 
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TRADE MARKS— REGISTRATION OF. 

Tallahassee, Fla., July 8, 101!). 

Hon. E. Clay Crawford, 

Secretary of State, 
Tallahassee, Fla. 

Dear Sir ■ — 

I am in receipt of your letter of the 20th instant, en- 
closing several communications from Mr. Carsou Farmer, 
of Kissimmee, Fla., relative to having a trade-mark, 
" Scalds weet," registered in your office; also communica- 
tion aud protest from 'the Florida Citrus Exchange of 
Tampa, Fla., against the registering of this name as the 
trade-mark of Mr. Farmer, and note that you desire my 
opinion as to whether you should register said trade-mark 
or trade-name as applied for by Mr. Farmer. 

Replying to your communication I beg to advise that 
Section 3170 of the Compiled Laws of Florida, 1014, reads 
as follows: 

''To File for Record with Secretary of State. 
Every such person, association or union that has 
heretofore adopted or used, or shall hereafter adopt 
or use, a label, trade-mark, term, wording, design, 
device, color or form of advertisement as provided in 
the preceding section may file the same for record in 
the office of the Secretary of State, by leaving two 
copies, counterparts or fac similes thereof, with said 
Secretary, and by filing therewith a sworn applica- 
tion specifying the name or names of the person, 
association or union on whose behalf such label, trade- 
mark, term, wording, design, device, color or form 
of advertisement shall be filed, the class of mer- 
chandise and a description of the goods to which it 

10 — Atty. Gen. 
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lias been or iB intended to be appropriated, stating 
that the party so filing or on whose behalf such label, 
trademark, term, wording, design, device, color or 
form of advertisement thai! be filed, has the right 
to the use of the same, that no other person, iirui, 
association, union or corporation has the right to 
use either in the identical form or in any stkh near 
resemblance thereto as may be calculated to deceive, 
and that the fac simile or counterparts Hied there- 
with are true and correct." 

From the above-tpioteil section of law it appears that 
where an application is made for the registration nf a 
trade-mark, in accordance with law, thai .you would he 
authorized to register the same under the provision* of 
law applicable thereto. However, as I understand int.- 
law, the registration of a trade-mark does not determine 
the legal status of another's rights to the use of such 
trademark. 

Yours very truly, 

VAN C. SWEAR INGEN, 
Attorney General. 



T If A I »E- M A H K— K EG 1 STR AT ION OF— AFFI DAVIT. 

Tallahassee, Fla., July 17, 1910. 

Hon. H. Clay Crawford, 
Secretary nf State. 
Tallahassee, Fla. 

Dear Sir :— 

In further reply to your eommnnication of tbe 20th 
instant with reference to whether or not you should regis- 
ter for Mr, Carson Farmer, of Kissimmee. Fla., the word 
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"SealdsWeet" as a trade- inark, I beg to ad viae that upon 
au examination of the affidavit made by Mr. Farmer uu- 
der tlie provisions of Section 3170 of the General Statutes 
of Florida, 1906, it apjiears tliat tbe affidavit does not con- 
form to the statute in tltat it qualifies the statement of the 
right of any other person, firm, association, imioti or cor- 
poration to use tbe trade-mark, by using the words in said 
affidavit "of record" i mined lately following tbe word 
"right" in the fifteenth line of the affidavit. This would 
Inive the effect of making said aflidavit only applicable to 
rights inuring to part if?, b\ virtue of having the trade 
mark recorded. It is #ny opinion that such a qualification 
in tbe affidavit required to be made under Hie section of 
the statute above quoted, by any one desiring »o have a 
trade-mark registered is not contemplated bv the statute 
and with such a qualification contained therein would 
cause such affidavit to fail to comply with the law sad 
you would be authorized to refuse to register such trade 
mark. 

Yours very truly, 

VAN C. BWEARINGEN. 

Attorney General, 



CORPORATIONS— ISSUANCE OF CHARTER. 

Tallahassee,. Fla., August 23. 1919. 

Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla. 

Dear Birr — 

I am in receipt of letter from Mr. W. C. Guthrie, Jack- 
sonville, Florida, accompanied by proposed charter of 
Naomi Music Company, which is advertised to be applied 
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for September 2oth next, and also a copy of a charter 
heretofore issued incorporating the same parties under 
the same name, letters patent having been issued Octo- 
ber 14, 1915, and duly recorded in your office. 

1'oth of these charters are by the same parties and are 
substantially different in other respects, which a com- 
parison of the two will readily disclose. 

In view of the fact that a charter has already been 
issued incorporating the parties under the name men- 
tioned, I do not think that you would be authorized to 
issue another charter to the same parties under the same 
name, especially since the two charters are essentially 
different. 

I do not think that the fact that the identity of the 
parties is the same will be sufficient to take the case out 
of the prohibition of the statute against the issuance of 
two charters under the same name. 
Very respectfully, 

VAN C. SWEARINGEN, 

Attorney General. 



lU'RAL SCHOOL INSPECTOR— FORM OF COM- 
MISSION. 

Tallahassee. Fln. 7 September 18, 1919. 

Hon.. H. Clay Crairford; 
Secretary of State, 
Tallahassee, Fla. 

Dear Sir: — 

I beg to acknowledge receipt of yours of the 12th in- 
stant with regard to the form of commission to be issued 
to Hon. W. M. Holloway, Rural School Inspector, and 
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note that you are in doubt as to the wording of the com 
mission with respect to the term for which the appointee 
is to hold. 

In reply I beg to suggest that the form used in the 
commission issued Hon. R. L. Turned as Rural School 
Inspector would be proper in this instance. 
Yours Very truly, 

VAN C. SWEARING EN, 

Attornev General. 



STATE ATTORNEYS— FORM OF COMMISSION. 

Tallahassee, Fla., January 2V>, 1920. 

Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 23rd instant, ask- 
ing to be advised as to whether the Commission of David 
Sholtz, now State Attorney of the Seventh Judicial Cir- 
cuit, should have been written for the term of four years, 
or for the unexpired term of Mr. Jones. 

Replying to your communication, I beg to advise that 
Chapter 7847, Acts of 1919. created an additional Circuit 
known as the Seventeenth Judicial Circuit, and provided 
therein for the apimintment of a State Attorney in ac- 
cordance with the Constitution, and also provided that 
a State Attorney for the Seventh Judicial Circuit (tlie 
old Circuit) should be appointed and confirmed to hold 
office for a term as provided by the Constitution. 

Chapter 7847 did not make of the old Seventh Circuit 
a new Circuit, nor in any way changed the status of the 
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of fleers in said Circuit. Mr. Jones, the State Attorney 
for the Seventh Judicial Circuit, happened to he living 
in a County within the new Circuit, necessitating his 
resigning the office of State Attorney for the Seventh 
Judicial Circuit, thereby leaving a vacancy in said of- 
fice which should have been filled by appointment for 
the unexpired term. It is, therefore, my opinion that the 
Commission of Mr. Sholtz as State Attorney should have 
been issued for the unexpired term and not for the full 
four years' term. 

Yours very truly, 

VAN 0. SWEARIXOEN, 
Attorney General. 



CORPORATION'S— FOREIGN— QUALIFYING. 

Tallnlfnssee, Fla., March 23, 1920. 

II on. II. Clay Crawford, 
Stvrrtartf of State, 
TuUaluingre, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 22nd in- 
stant, accompanied by certain documents purporting to 
be articles of incorporation under the laws of Cuba, or 
some province thereof, and certain correspondence in re- 
gard thereto; and I note that you desire my opinion as 
to whether or not you are authorized to issue a permit 
authorizing said organization to transact business in 
Florida. 

In reply. I beg to advise that in my opinion yon are 
not authorized to issue the permit upon the showing 
made. 
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In the case of corporations organized under the laws 
of one of the United States seeking to transact busi- 
ness in this State, it is required that they file in your of- 
fice duly authenticated copies of their charters or articles 
of incorporation. "Duly authenticated copies" mean, as I 
take it, copies authenticated in accordance with the pro- 
visions of Section 1 of Article 4 of the Constitution of the 
United States, and the Acts of Congress pursuaut thereto. 

In the matter under consideration, there appears to be 
nothing more than a certificate as to the accuracy of the 
English translation. In my opinion, this document should 
be supported by a certificate of the, custodian of the orig- 
inal thereof, under his official seal, if he has one, and if 
not a recital to that effect, that it is a true and correct 
copy of the original; that he is the lawful custodian there- 
of, and that the original appears of record in his office, 
indicating where it may be found. There should also be 
a certificate by the presiding judge of some court of gen- 
eral jurisdiction of the republic or province, as the case 
may be, that the certificate of the custodian is in due 
form. 

If the laws of Cuba are such that parties may voluntar- 
ily, and without formal sanction of any authority, pro- 
vincial or national, associate themselves together into a 
body corporate, and such association, as in this case, has 
been consummated agreeably to the laws of that country, 
you would, in my opinion, be authorized to take cogniz- 
ance of such laws and to recognize the validity of the or- 
ganization thereunder of this corporation upon satisfac- 
tory proof thereof in the form of an affidavit by some 
person competent to make oath thereto, and who is famil- 
iar with the laws of the land. 

I return the file herewith. 

Yours very truly, 

VAN C. SWEAKINGEN, 
Attorney General. 
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CORPORATIONS— FORT PIERCE EXCHANGE. 

_ 
Tallahassee, Fla.. April 13, 1020. v 

Eon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla, 

Dear Sir; — 

I am in receipt of your communication of even date 
to which is attached certain papers with reference to the 
Fort Pierce Exchange. 

In reply, I beg to advise that, in my opinion, the pro 
pose J charter should substantially follow the require 
ments of corporation charters generally, and that this 
particular charter is defective in that it fails to state 
the residence and number of shares subscribed by each 
of the subscribers. 

Chapter 7384 appears to be very vague and indefinite, 
but I fail to find any authority in it under which a sub- 
stantial compliance with the general incorporation laws 
may be safely dispensed with except in so far as the same 
are expressly modified by the Chapter mentioned. 

I return all papers herewith. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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POLL TAXES— TIME FOR PAYMENT. 

Tallahassee, Fla., Mky 5, 1920. 

Hon. H. Clay Craicford, 
Secretary of State, 
Tallahassee, Fla. 

I tear Sir : — 

I have before me a copy of a letter from your office 
dated April 30th, 1920, to which is attached a letter dated 
April 28th, 1920, to you from the Tax Collector and 
Supervisor of Registration of Snrater County, in which flu* 
fact is expressed that Saturday, May lath, is the last 
day for the payment of poll taxes as a qualification for 
voting in the June primary. 

Assuming that you desire an expression from me, I 
beg to advise that this office has recently set out an 
opinion to the Tax Collectors of the State to the effect 
that May 22nd is the last day for the payment of poll 
taxes, and I know of no reason why that opinion should 
be changed. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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ELECTIONS— CERTI FY I NG NAMES OP CANDI- 
DATES TO COUNTY COMMISSIONERS. 

Tallahasse, Fla., June 18, 1920. 

Hon. H. Clay Vratcford, 

Si m tury <rj Slate. 
Tallahassee, FUt. 

Dear Sir : — 

In the matter of your duty with reference to the certify- 
ing to tlie several Boards of County Commissioners of the 
wanes of the candidates who have bees nominated for 
State or Federal offices by other methods than in the 
General l*rimary Election, particularly with refence to 
the communication of Mr. J. W. ArchihaM, of Jackson- 
ville, in regard to the so-called Republican party, I beg to 
advise that Sections 212 and 215 of the General Statutes 
seem to require the certifying of such names when they 
have been nominated by any "caucus, convention, mass- 
meeting, primary election or other assembly of any polit- 
ical party or fart ion." 

The term "political party" is defined in Chapter 646!), 
Laws of Florida, but, in my opinion, applies only as de 
termining what parties as such shall be permitted to par- 
ticipate in the biennial primary election, and does not 
have the effect of repealing the named sections or the 
General Statutes under which it would be your duty to 
certify the names of all candidates whose nominations are 
properly certified to you, and this regardless of the party 
designation or the number of such candidates claiming 
nomination under the same party name. For example, 
if there are two or more factions of the party known and 
generally recognized as the Republican party, and each 
of them properly certifies a nomination, each would be 
entitled to have the nominees certified by you to the sev- 
eral Boards of County Commissioners. 
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In regard to the recent decision of the Supreme Court 
in the case of Merrill v. Gerow, I beg to suggest that the 
point there involved and decided was that Republican 
Executive Committeemen, nominated or elected in 1918 
under the Bryan Primary Law, did not, in 1920. subse- 
quent to an intervening General Election in which the Re- 
publican party did not poll five per cent, of the total vote, 
thereby losing its status as a political party, have any- 
legal status which could be recognized by the courts or 
rights as such that could be enforced. While the de- 
cision, in effect, holds that there lias been and is now no 
Republican party in Florida entitled to recognition by 
the COBirts, it did not alfect the individuals calling them- 
selves members of that party, nor deprive them of any 
rights they, as individuals or as aggregations of indi- 
viduals acting through the instrumentality of a caucus, 
convention, mass-meeting, or other assembly, have or 
might choose to exercise under the provisions of Sec- 
tion 212 and 215 of the General Statutes. 
Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



ELECTIONS— REGISTRATION ROOKS— CLOSING. 

Tallahassee, Fla., July 14, 192(1. 

Hon. H. Clay Crawford) 
Secretary of State, 
Tallahassee, Fla. 

Dear Sir: — 

Replying to yonr oral request for my opinion as to the 
date upon which the Registration Books should close for 
the General Election, which is to be held on November 
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2, 1920, I beg to advise that under the provisions of Sec- 
tion 183 of the General Statutes 1006, it is provided that 
the Registration Books shall close on the second Satur- 
day iu the month preceding the date the election is held. 
Under the opinion of our Supreme Court in the case of 
State ex rel. v. White, reported in 73 Florida 426, 74 
Southern 486, it is my opinion that the date upon which 
the Regis nation Hooks should he closed is October 16, 
1920. This is iu conformity with an opinion of this of- 
fice upon a similar question relating to the Primary 
Election held on June 8, 1920, 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General, 



CORPORATIONS— DISSOLUTION OF. 

Tallahassee, Fin., duly 2, 1920. 

Hon. H. Clay Craw-ford, 
Beeret&ry of State, 
Talh/liasscc, Fla. 

bear Sir: — 

In response to your verbal request for my opinion as 
to the dissolution of corporations organized in this 
State, which request was accompanied by two affidavits 
to the effect that Henderson-Mathews Naval Stores Com- 
pany, and Bullard Naval Stores Company, both Florida 
Corporations, have been dissolved by unanimous vote of 
their stockholders, I beg to say that these documents are 
not sufficient evidence of a dissolution, and that the only 
competent evidence would be a certified copy of an order 
of a Circuit Judge duly made and entered in a proceed- 
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ing under Section 2679, et seq. f of the General Statutes, 
which prescribe the method of dissolving corporations 
in this State. 

I am returning herewith the documents mentioned. 

Yours very truly, 

VAN C. SWEARIXGEN, 
Attorney General. 



CORPORATIONS— FARMERS' CO-OPERATIVE 
ASSOCIATIONS. 

Tallahassee, Fla., August 5, 1020. 

Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla. 

Dear .Sir: — 

I am in receipt of communication addressed' to you 
from T. S, Trantham, of Oeala, in which it is suggested 
that yon obtain my opinion upon two points with refer- 
eure to the organization of the Farmers' Co-operative As- 
sociation of Marion County, copy of the proposed charter 
of which is attached to the communication. 

The points upon which my opinion are desired are: 
First, is the proposed charter subject to the payment of 
charter fee of ^2.00 per thousand of the capital stock, and. 
second, will the proposed corporation be required to com- 
ply with the law governing the formation of insurance 
companies. 

In reply, I beg to advise, first, that in my opinion the 
Association is subject to the payment of charter fees. Sec- 
ond, that the insurance business cannot be carried on 
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without compliance with the laws governing the organiza- 
tion and incorporation of insurance companies generally. 
Yours very truly, 

VAN C. SWEAKINGEN, 

Attorney General. 



CORPORATIONS— AUTHORITY TO WITHDRAW 
AMENDMENTS TO CHARTER, ETC. 

Tallahassee, Fla., August 4, 1920. 

IIuu. H. Vluy (rate ford, 
Secretary of State, 
Tallahassee, Fla, 

Dear Sir: — 

Ford 3Iotor Company, a Michigan Corpora tiou. 

Ford Motor Company of Delaware, a Delaware Cor- 
poral ion. 

Ford Motor Company, a Delaware Corporation. 

My advice is sought as to whether or not the above- 
named Ford Motor Company, a Michigan Corporation, 
heretofore issued a permit to do business in Florida, may 
be per uiit ted to withdraw, and, if so, what should be the 
procedure: also, as to whether or not you should accept 
an amendment to the charter of the Ford Motor Company 
of Delaware, a Delaware Corporation, changing its name 
to Ford Motor Company, a Delaware Corpo ration. 

From correspondence between your office and the offices 
of the Corporations involved, as well as communications 
direct to this office, I understand that Ford Motor Com- 
pany, the Michigan Corporation, which, to use the lan- 
guage as a member of the Legal Department of Ford Mo- 
tor Company of Delaware "for all practical purposes is 
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extinct in the State of Michigan," its parent State, and 
which "having been considered as non-existent" in thnt 
State, at some time in the past was absorbed by Ford Mo- 
tor Company of Delaware, a Delaware Corporation, the 
latter assuming al! liabilities of the former; that both 
the last-named corporations held at the same time per- 
mits to do business in Florida, and that Ford Motor Com- 
pany of Delaware has, by amendment, changed its name 
to Ford Motor Company, a Delaware Corporation, 

I f m j' understanding of the' matter is correct, then your 
position, pursuant to advice from this office, is that you 
are prohibited by statute from accepting an amendment 
to the charter of Ford Motor Company of Delaware, 
changing its name to Ford Motor Company, a Delaware 
Corporation, because there is a corporation -of the same 
name {Ford Motor Company, a Michigan Corjsoration) 
now enjoying a permit to do business in Florida, 

None of the suggestions offered by the interested parties 
satisfies me that the position I formerly took in the mat- 
ter should be altered. Nor is there a satisfactory solution 
of the difficulty which is due to the absence of statutory 
regulations. 

I see no way around the obstacles, unless Ford Motor 
Company, the Michigan Corporation, files in your office 
satisfactory evidence of its dissolution, or unless Ford 
Motor Company, a Delaware Corporation, or as it was 
originally named, Ford Motor Company of Delaware, a 
Delaware CorjKjration, will file in your office, as a part 
of the basis of its application for a permit, or its right 
to acceptance by you ©I the amendment changing its cor- 
porate name, a duly authenticated copy of the instrument 
by which the latter acquired and assumed the assets and 
liabilities of Ford Motor Company, the Michigan Corpora- 
tion, excerpt from which appears in the letter to this of- 
fice dated July 22, 1920, from Edgar J. Matz, of the Legal 
Department of the Ford Motor Company of Delaware. 
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The latter alternative is, to my mind, the less satisfac- 
tory and desirable of the two, and I have suggested it 
purely iu order to indicate to you what may be done in 
the premises, provided, of course, you feel so inclined. 

Until one of the suggestions above offered are acted 
upon, I am of the opinion that you should not file the 
amendment to the charter of Ford Motor Company of 
Delaware, a Delaware Corporation, changing the name to 
Ford Motor Company, a Delaware Corporation. 
Yours Very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



ELECTIONS— FEMALE ELECTORS— AGE. 

Tallahassee, Fin., September 27, 1920. 

Hon. H. Via if Crawford, 
Secretary of State, 
Tallahassee, Fla. 

Dear Sir: — 

Complying with your verbal request for my opinion 
as to whelher or not au elector anilyiag for registration 
for the coming General Election is required to give her or 
his exact age, I beg to advise that in my opinion any 
elector who takes the oath prescribed by Section 178 of 
the General Statutes, "1 do solemnly swear (or affirm) 
that I will protect and defend tlie Constitution of the 
United States and of the State of Florida ; that I am 21 
years of age and have been a resident of the State of 
Florida for twelve months, of this County for six 
months; that I am a citizen of the United States, and 
that I am qualified to vote under the Constitution and 
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laws of the State of Florida," is entitled to resist rat inn. 
and that the Registration Officers have no authority to 
require any elector to give his or her exact age or age 
in years as a prerequisite to legistrntinn. 
Yours very truly, 

VAN C. SYVHARlNciKN. 

Attornev {.Jen era I. 



STATUTES— DISTRIBUTION OF. 

Tallahassee, Fla.. December 27, 1920. 

Won. H. Clay Crairfnrd, 

Rcfretar// of State, 
Tallahasw, /■ la. 

Dear Bir: — 

Replying to yaur request of this date for my opinion 
as to whether or not persons who were elected at iiicin- 
hers of the House of RepreM'titaiives nf the Legislature 
of Florida at the November election, 1920, are entitled 
to have given to them a ropy of the General Si a lutes of 
1906, Or a copy of the Revised General Statutes of Flor- 
ida (By t'alkins), I beg to advise that I do not under- 
stand that there is any authority in law for such flistri 
bution of the General Statutes of 1906, or the Revised 
General Statutes of Florida (By Calkins! . 

Section 1(1 of Chapter 5372, Laws or Florida. Acts of 
1905, does not provide for distributing copies of the Gen- 
eral Statutes to members of any Legislature, except those 
of the Legislature of 1905, flection 18 of Chapter 7838, 
Laws of Florida, Acts of 1919. does not provide for the 
distribution of copies of the Revised General Statutes 
of Florida to other members of the Legislature, than 

u — AttJ. o*n. 
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those who were members of the Legislature of 1919, Sec- 
tion 658, General Statutes of 1906, has reference only to 
the Statutes passed by each session of the Legislature. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



MOTOR VEHICLES — FURNISHING NUMBER 
PLATES FOR VEHICLES EXEMPT FROM 
LICENSE. 

* 

Tallahassee, Fla., January 13, 1919. 

Hon. Ernest Amos, 

Comptroller, 

Capitol. 

Dear Sir: — 

I am in receipt of your communication of the 13th 
instant asking for my opinion as to whether or not yon 
are authorized or required to furnish number plates for 
the registration of motor vehicles which are exempt from 
paying the license and registration fees required under 
the provisions of Chapter 7737, Laws of Florida, ap- 
proved December 6, 1918. 

Replying to your communication, I heg to advise that 
the paragraph next to the last in Section 1 of this law 
provides as follows : 

"This Act shall not apply to any motor vehicles 
owned and operated by the United States Govern- 
ment, the State of Florida, the Counties of this 
State, and the Cities and Towns in this State when 
said vehicles are used exclusively by the United 
States Government, State of Florida, the Counties 
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of this State, and the Cities and Towns of this 
State, nor to motor vehicles owned and operated ex- 
clusively by the school authorities in transporting 
school children to and from schools in this State; 
said motor veil ides to display some distinguishing 
mark of identification." 

This provision of the Act expressly provides that it 
shall not apply to motor vehicles owned In* those therein 
mentioned, and further provides that said motor ve- 
hicles shall display some distinguishing mark of desig- 
nation. 

I take it that from the above provision of law there is 
no duty laid upon you as Comptroller thereunder to pro- 
vide and furnish number plates for such automobiles as 
are exempt from the payment of the license and regis- 
tration fees provided for in this law. 
Yours very truly, 

VAN C. SWEAR I NO EN, 
Attorney General. 



MOTOR VEHICLES— CANCELLATION OF 
REGISTRATION. 

Tallahassee, Fla. f February 24, 1919. 

Hon. Ernest Amos, 

Comptroller, , 

Tallahassee, Fla, 

Bear Sir : — 

I am in receipt of your letter of the 17th Inst., as fol- 
lows: 

"Oftimes I have inquiries from persons who have made 
application to register their machine, asking that same 
be cancelled, and money refunded for one reason or an- 
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other, usually where the machine sought to be registered 
has been disposed of and another acquired, which is also 
desired to lie registered. 

"I will (hank you, therefore,; to advise me if I have au- 
thority, under the law, to cancel applications of regis- 
trants and refund the registration fees under instances of 
this kind." 

Replying to your communication 1 heg to advise that 
there doe*-- not appear to he any provision in the law 
Specially authorizing the cancellation of applications to 
register motor vehicles and refund the registration fee. 
However, I think that where an application has been made 
to register a motor vehicle, and be Fore the same has been 
registered, you receive a request to cancel the application 
that you have the authority to do so. Of course if there 
should be aiiy errors or mistakes made in tbe registering 
of motor vehicles or issuing certificates to the owners 
thereof the same may be corrected by you. 
Yours very truly, 

VAN C. SWEATING EX. 

Attorney General. 



EOEXTY OFFICERS— REPORTS TO COMPTROLLER. 

Tallahassee. Fla.. March 12, 1919. 

Hon, Ernest Amos, 
Com jit roller, 
Ttilhtlmxxer. Fin. 

Pear Sir: — 

I am in receipt of your letter of the 10th instant, as 
follows: 

"Section 3 of Chapter 6815, Laws of Florida, pro- 
vides that the matters and things in each report made 
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by the various County Officers, under the provisions 
of Sections 1 and 2 of said Act, shall be published 
one time in a newspaper published in the county in 
which such report originated. 

"The Legislature of 11*17 passed an Act fixing the 
net income of County Officers, based upon the re- 
ports made under the Act of 1915, above referred to, 
and a number of County Officers are of the opinion 
that the legislative purpose, as set out in the Act . 
of 1915, was accomplished when the lnw was amend- 
ed iu 1917, fixing the couijjensation of different Coun- 
ty Officers at a certain jiercentage of the fees and 
leaving the matter to be regulated by the Hoard of 
County Commissioners. 

"The question that 1 desire you to decide for me is 
as to whether or not the counties are to be put lo the 
expense of publishing these reports made under the 
Act of 1915, notwithstanding the passage of the Act 
of 1917. 

"Kindfy let me have your opinion at your earliest 
convenience." 

Replying to your inquiry, will advise that Chapter 
7334, Laws of Florida. Acts of 11117, (joes not directly or 
by implication re|w;il the provisions in chapter 6-SI5, Laws 
of 1915, providing for the publication <if the reports re- 
quired to be made to the Comptroller by County Officers 
who receive all, or in part, their coni|>ensatiun in fees. 
Therefore, until such time as this provision nf the law is 
repealed or amended, it sboiih] be carried out. 

Respectfully submitted, 

VAN C. SWEARINGEX. 

Attorney General. 
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MOTOR VEHICLES— BEG XSTRATION— CAN- 
CELLING. 



Tallahassee, Fla., April 1, 1919. 

Eon. Ertiezt Amos, 
Comptroller, 
TallulwHsce, Fla. 

Dear Sir; — 

Your letter of the 27th instant duly received in refer- 
ence to your authority to refund fees paid for automohile 
license under two conditions submitted in your commun- 
ication as follows: 

1. "On March 17th the Company writes me: 'We 
find that this truck is about gone and too small for 
our business, and it has not been used since last part 
of li>18. For this reason tags have never been put 

-on car,' and asking that a refund of fee paid for 
registration be made." 

2. "I also have a letter from Mr. H. W. Fleming, 
140G E. Church St., Jacksonville, that on January 
7th, he had the misfortune to have his car stolen. 
The car had his old license on it at the time, but 
his new license did not arrive until several days 
afterwards. Now, he wishes to know if he secures 
another car if he can have the tags assigned to the 
stolen car applied to new car; that is to say, if he 
can have application canceled and refund made on 
account of same to be used in the registration of 
said machine." 

Answering both propositions will state that I do not 
think it was the intention of the Legislature nor the pur- 
pose of the law to require persons to pay out money for 
something and not get something in return. You, of 
course, know that the construction placed upon a statute 
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by a department which is clothed with authority to ad- 
minister such statutes has the force of law under the 
ruling of our Supreme Court. 

If you deem it advisable in the firBt instance to can- 
cel registration application No. 5104 and make n refjind, 
or cancel the former certificate and transfeV tags lo 
another car of the same type, the law and justice of the 
case would seem to support that view. , 

In the second instance mentioned abore, it would seem 
to he in accord with justice and not opposed toffhe hnv 
for you in the exercise of your discretion in ft<- admin- 
istration of the statute to ciincel the fonnuj- *c it ill cute 
issued lo Mr. II. YV, Fleming, and assign the mi id tuns 
to another car of the same type. 

The sole purpose of the statute in (puestion was to re- 
quire jiersons who use the stieets and highway! <>f this 
Htate to pay at leant a portion of the expense of its con 
struction and mninteimme. 

Yours very truly, 

VAN C. SWKARIXGIIN. 
Attorney General. 



STATE VOCATIONAL EDUCATION— TRAVELING 
EXPENSES OF 8TATE DIRECTOR. 



Tallahassee, Fla., June 25, 1919. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla, 

Dear Sir: 

I am in receipt of your letter requesting my opinion as 
to the payment of certain bills covering traveling ex- 
penses, etc., out of the appropriation made by Section 6 
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of Chapter 7376, Laws of Florida, and also have the let- 
ter from the Federal Board of Vocational Education with 
your letter, giving the construction of that Department 
of the Act of Congress (Public No. 347, 64th Congress). 

An examination of the Act of li)17 making appropria- 
tion of furfds of the State for vocational education in an 
amount equal to the amount that the United States Gov- 
ernment pays over to the State for this purpose and lim- 
iting llii' amount to $ir>,40() available July 1st, 1!)17, and 
t$8j84Q.4| available July 1st, 191$, or so much thereof 
as may bt Accessary, shows that the Legislature made the 
appropriatfajj of State money "for the purpose of provid- 
ing fur the teaching of agriculture, home economics and 
industrial subjects provided for in the said Act of Con- 
gress to which assent is hereby given, and that the State 
of Florida may receive from the Federal Government the 
amount allowed for salaries of teachers in the said sub- 
jects." 

You will see that tbe above provision of the law limits 
expenditures under Chapter 7376 to the salaries of teach- 
ers. 

In the matter of the ex]>enditures of the moneys re- 
ceived by the State from tbe United States under the 
Act of Congress (Public No, 347, 64th Congress), it 
appears that said Act provides that the money shall be 
used "for the purpose of making or co-operating in mak- 
ing the stndy, investigation and report provided for in 
Section <; of this Act, and for the purpose of paying the 
salaries of the officers, the assistants, and such office and 
other expenses as tbe Board may deem necessary for the 
execution and administration of this Act," and it ap[>eurs 
from the letter from Hon. C. A. Prosser, Director of the 
Federal Board for Vocational Education, that he recog- 
nizes a distinction between the provisions of the State 
law and the National law, and that he does not question 
the use of the Federal money for tbe purposes enumerated 
in tbe Act above quoted. I am, therefore, of tbe opinion 
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tliut while the expenditures for traveling and incidental 
expenses cannot be paid out of the appropriation made 
by the state Legislature, such expenses can lie paid out of 
the money received from (lie Uniled States Government 
under the Act of Congress above mentioned. 
Yours very truly, 

VAN C, BWEARIXGEN, 
Attorney General. 



BHERIPFS— FEES; 

Tallahassee. Fla.. .Tunc 23, 1919. 

Hon. Ernest Anion, 
Com pt roller f 
Tallahassee, Fla. 

Dear Sir: — 

I am in it'ii'ijit of your letter of the 23d inst. a* fol- 
lows : 

"Under recent Act of the Legislature. amending 
the Sheriff Fee Hill. I note that it provides tha J : 'The 
State will furnish transportation* for Sheriffs con- 
veying hoys and ;;iHs n. the Refium Schools at Ma- 
riauna and Oeida. I will he glad to have your opinion 
as to the constitutionality of this part of the law, 
and if you are of the opinion that such exjtenseH are 
to be paid by the Stale. 1 will he glad to have yon 
advise me from what appropriation the name are to 
be made." 

Replying to your communication I beg to advise that 
the Act to which you refer is Chapter 788(5, Laws of 
Florida, Acta of 11) It), approved May 17, 19 If), the title to 
which ie as follows: "An Act Fxing the C*omj>cn3iilion of 
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the Sheriffs of the Several Counties of the State of 
Florida." The provision of this law which you quote is 
found at the end of a iwiragraph in Section 4 of the Act 
which reads as follows: 

'*State Prison aud Industrial School for Boys and 
Girls; Conveying prisoners to, $4.00 per day for him- 
self and $2.00 per day for each guard actually neces- 
sary, the necessity to be determined by the Comp- 
troller. The State will furnish transportation." 

This part of the Act (The State will furnish transporta- 
tion! decs not seem to he covered by the title to the Act, 
as it is iu no wise a part of the compensation or fees of 
Sheriffs. There is no appropriation made iu the Act for 
paying this transportation, even were this provision cov- 
ered by the title, and unless an appropriation has been 
made tor paying it there would he no funds- available for 
such purpose and of course this provision of the Act could 
not be curried out. 

In this connection I beg to call your a 'ten I ion to Sec- 
tion of Article 10 of the State Constitution, as amended 
at the general election held in 1804, which provides that: 

"In all criminal cases prosecuted in the name of 
the State, when the defendant is insolvent or dis- 
charged, the legal costs and expenses, including tbe 
t'i cs-- of nil jeers, shall be paid by the counties where the 
crime is committed; and all tines and forfeitures col- 
lected under the penal laws of the State shall 1m? paid 
into (he county treasuries of (he respective counties 
as a general county fund to be applied to such legal 
costs and expenses." 

It naturally follows that the fees and costs of the Sher- 
iffs, in performing whatever service is necessary to com- 
ply with the law in connection with the sentence of any 
person to a penal institution, which would include the 
State Prison and Industrial Schools for Boys and Girls, 
would be payable under the same provision of the law 
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as other costs in criminal cases are paid, and the- fine 
and forfeiture fund is the proper fund against which 
bills for such services should be rendered. 
Yours very truly, 

VAN C. SWEARINGEN. 
Attorney General. 



STATE VOCATIONAL EDUCATION— HOW TRAVEL- 
ING EXPENSES OP DIRECTOR PAID. 

Tallahassee, Fla., June % 1919. 

Son. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: — 

1 am in receipt of your letter of May 31, as follows: 
"Pursuant to promise to Mr. Shelton Phillips, I 
am writing you for an opinion involving the payment 
of bills out of appropriation made under Section 6 
of Chapter 7376, Acts of 1917. In other words, I have 
declined to pay bills approved to be paid out of this 
appropriation for traveling and incidental expenses 
because, in my judgment, only 'salaries of teachers' 
are authorized to be paid thereunder. If I am in- 
correct, I will be very glad to know it. 

"I have also declined to pay traveling and inci- 
dental expenses out of the appropriations made by the 
Act of Congress for the same purpose, and will thank 
you to have your opinion covering appropriations tin- 
der said Act of Congress as well." 
Replying to your communication I beg to advise that 
Section 9 of the Act of Congress, entitled "An Act to 
Provide for the Promotion of Vocational Education; to 
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Provide for Co-operation with the States in the Promo- 
tion of Bach Education in Agriculture and the Trades 
and Industries; to Provide for Co-operation with the 
States in the Preparation of Teachers of Vocational Sub- 
jects; and to Appropriate Money and Regulate its Ex- 
penditure," provides in part as follows : 

"Sec. 9. That the appropriation for the salaries 
of teachers, supervisors, or directors of agricultural 
subjects and of teachers of trade, home economics, and 
industrial subjects shall be devoted exclusively to 
the payment of salaries of such teachers, supervisors, 
or directors having the minimum qualifications set up 
for the State by the State Board, with the approval of 
the Federal Hoard for Vocational Education, * * * *" 
Construing this provision of the Act of Congress in 
connection with Chapter 7376, Laws of Florida, Acts of 
1!>17, it is my opinion' that appropriations made under the 
provisions of these Acts are not available for the purpose 
of paying traveling and incidental expenses. 
Yours very trnly, 

VAN C. SWEAR INGEN. 
Attorney General. 



INTOXICATING LTQUOHS— CLUB LICENSE— RE- 
FUND OF UNUSED PORTION OF. 



Tallahassee, Fla., July 8, 191!). 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: — 

I beg to acknowledge receipt of yours of the 7th instant, 
to which is attached a letter from Mr. L. W, Nelson, St; 



173 

Augustine, and other papers, and note your request for 
my opinion as to whether or not Chapter 5479, Acts of 
1905, could he applied in the case presented by Mr. Nel- 
son, and if, under the provisions of the Act, you would be 
authorized to issue warrant on the State Treasurer to re- 
fund the unused portion of club licenses. 

So far as the Act mentioned is concerned, I am of the 
opinion that it could not be applied unless a wet and dry 
election has been held which resulted in the County going 
ilry, as the Acl simply provides for refunding the unused 
portions of the licenses in the event of an election under 
the provisions, of Article XIX of the Constitution. I do 
not think the law contemplated any distinction between 
clubs iiii'l the licen^gs issued thereto, and those engaged 
in the traffic and who sell to the public generally. 

While the above is in answer to your specifir inquiry, 
I deem it my duty to call your attention to Section 6, of 
Chapter 728S, Laws of 1917 ; also to Section 19, of Chapter 
773fi, Laws of 1918, Extraordinary Session, both of which, 
in my opinion, are applicable, 

1 return all enclosures herewith. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



STATE OFFICERS— SALARIES— PAYMENT OF 
MONTHLY. 

Tallahassee, Fla., July 15, 1919. 
Bon. Ernest Amos, 
Comptroller, 
Tallahassee, Florida. 

Dear Sir: — 

Your inquiry of the 2nd instant as to whether or not 
yoo would be authorized to carry out the provisions of 
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Chapter 7816, Acts of 1919, in view of the provisions of 
Section 3 of Article XVI of the Constitution and the Ad- 
visory Opinion of the Supreme Court, 74 Fla. 250, re- 
quires my opinion as to the constitutionality of the Act 
mentioned. 

The importance of the matter, affecting as it does the 
financial convenience of many public servants, demands, 
and I have undertaken a more or less exhaustive examina- 
tion of the authorities touching the point in question, hav- 
ing in mind the cardinal rule that a legislative act itfust 
be sustained unless it contravenes some provision of the 
organic law, and that all reasonable doubts must be re- 
solved in favor of its validity, i 

However, I am not permitted tj* view this question 
as one of first impression, and therefore to construe the 
constitutional provision as it bears upon the Act men- 
tioned, ignoring the effect of the Advisory Opinion for the 
reason that the Advisory Opinion in so far as it deter- 
mines the scope of the constitutional provision becomes 
a part and parcel thereof, and as such must be given full 
force and effect. In other words, we are bound now to 
read Section 3, Article XVI, as the same has, in effect, 
been amended by this judicial construction, even though 
we might have disagreed' with the Court's views as set 
fortb in the Advisory Opinion. 

I have been and am aware that the Court was not pass- 
ing upon a statute because no legislative attempt, such 
as Chapter 7816, had been made at the date of the 
opinion, and that had there been such an attempt the 
Court would not and could not have considered the same 
in an advisory opinion, but the opinion rendered is of 
positive authority and is to be so respected in so far as 
it is coextensive with the matters now before us for con- 
sideration. 

We are justified, and, indeed, we are bound to assume 
that the Supreme Court applied the well established 
rules of construction to this provision ; that it resorted to 
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such extrinsic aids as were proper; in fact tliat it 
weighed and considered all matters and tilings proper 
and necessary to a right conclusion. 

With this assumption, then we are permitted to men- 
tion some of the matters and things that must have en- 
tered into the Court's consideration. 

State constitutions are limitations of jiower and the 
legislatures possess all legislative powers not expressly 
or impliedly prohibited by the Constitution. 

Our Constitution contains no express inhibition against 
the Legislature prescribing payment of the salaries of 
officers move frequently than at the end of each <] mirier, 
and if any such inhibition is to be found it must be by 
implication. Whenever in our Constitution the salary of 
an officer was fixed the year was made the basis. The 
assumption is safe that the franiei s of the Constitution," 
and those who adopted it as their organic law, had in 
mind, and carefully considered the fact that these public 
servants would depend more or less upon the emoluments 
of their respective offices for their maintenance. Also 
that while their salaries were fixed upon such a hasis 
their convenience might better be served by making these 
annual salaries payable at more frequent intervals than 
once each year because the Article in which this pro- 
vision appears is the Sixteenth, and last of the original 
Constitution of 1885, and is entitled "Miscellaneous Pro- 
visions." The position this provision occupies with re- 
spect to the other provisions of the Constitution presum- 
ably was considered significant. The title of the Article, 
and the nature of its several provisions generally, show 
that they were after- thoughts, the taking up as it were of 
each of the several departments and subjects already 
treated under its particular heading supplying omis- 
sions and making additions to the end that the com- 
pleted instrument might present a fundamental rule of 
action regulating the rights and duties of the whole com- 
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mimity. In other words, this Article \vas the cap-stone 
of a structure whose foundation was the hill of fights. 

Another element that inestimably was considered by 
the Court is better stated is 12 G. J. 712, as follows: 

"Contemperaiieoae or practical construction of an 
nhiguous provision of a constitution t»y the legisla- 
tive sir executive departments (tf the govern meut is 
always important, and is frequently of control liny; 
Influence in determining its meaning. Tin- value 
of such practical construction is especially recog- 
nized where the participants iu it are men of repute 
as lawyeis and judges. In doubtful cases the courts 
will often apply sue!] construction as of course, or 
will yield to it as a matter of policy. lr is evident 
that to reverse a construction put on a constitu- 
tional provision l.y a department chaiged with its 
execution, after it has received such praetieal con- 
struct ion for any length of time, would be to occa- 
sion great injury to those who would lie affected by 
such a change; ami it is to avoid such injustice that 
courts have often yielded to policy and expediency 
in adopting practical constructions of constitutional 
pit visions and statutes by the other department of 
lie government, even though erroneous; and in view 
of these considerations, in all cases where there is 
doubt as to the meaning of such provision or statute, 
com ts will adopt and follow contemporaneous and 
practical construction by the other departments." 

The rule just quoted, however could have been applied 
only iu the event of ambiguity in the provision construed. 
Certainly there was a doubt, inspired probably by a long 
acqniescense in a practical construction in the mind of 
the Chief Executive, else he would not have requested 
1 lie opinion. Assuming then that the provision iu ques- 
tion was not clear in its meaning, and the Court so con- 
sidered it. the Court was justified and presumably did 
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tiling to eonsi deration this extrinsic matter of practical 
construction, ir there has been such, and that there has 
is a matter of common knowledge, — certainly to those 
who have been affected thereby. This presumption be- 
comes safer in view of the fact that the Supreme Court 
as constituted at the time the Advisory Opinion was 
rendered was made up of able jurists who were forme l> 
eminent practitioners at the bar, and a majority of whom 
have been departmental heads, and as such participated 
and acquiesced, passively of course, in a construction of 
this provision which was altogether unauthorized ami 
violative of its true intent, and which, when presented 
for judicial determination, was found to he irregular, 
and possibly unlawful. 

On the other hand, let us assume the opposite jKisition, 
one mole consonant with our knowledge of the ICnglish 
language, and the ordinary meaning of words. That is 
to say, that there is no ambiguity in this provision of 
the Constitution in the sense that it is doubtful, dubious, 
uncertain, unsettled, indistinct, indeterminate or indefi- 
nite. In that ease we have no alternative other than that 
the Advisory Opinion is but an elaboration of the pro- 
vision involved, and a determination by the Supreme Ju- 
dicial Tribunal of the State of its true import, a determi- 
nation unaided by any matters extrinsic of the Consti- 
tntion itself as a whole, and at that by implication and 
not by express words. Were it not for the implied mean- 
ing which the Advisory Opinion placed upon this pro- 
vision, much of the difficulty which I have met with in 
my study of this question would have been obviated. Many 
of the courts, especially the Supreme Court of North 
Carolina, more recently in the case of Beckett, Governor, 
v. State Tax Commission, 99 8. E. 415, hold to the doc- 
trine that implication may be resorted to to sustain a 
statute, but not to destroy it. I am constantly mindful 
that our Supreme Court was not in this Advisory Opinion 
construing a statute, but a long line of cases in this State 

12— Atty. Gen. 
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furnishes ample precedent For the rule that constitutional 
provisions must lie conslnied according to their implied 
as well as their express meaning, and it is immaterial 
that onr Court was merely construing a provision of the 
Constitution without regard to a statute, affect having 
been given to the implication none the less. 

Taking Section 3, Article XVI, with its full import as 
determined in the Advisory Opinion, and considering it 
With the respect and reverence due that solemn instru- 
ment of which it is a part, we have to determine whether 
or not it i» a limitation upon the Legislature and wh ether 
the time and mode when and in which officers' salaries 
are payable is exclusive. The mode prescribed in this pro- 
vision is "Upon his own requisition," and in connection 
with Section 'Ji 7 Article IV, "Cpon the order of the 
Comptroller, countersigned by the Governor,'' the latter 
provision having been held to prescribe the only manner 
or mode in which the Treasurer shall disburse the State 
Funds. State v. (.'room, 48 Fla. 176; 37 So. 303; State v. 
Knott, 48 Fla. 118. 37 So. 307. 

The time- prescribed te "quarterly." The Supreme Court 
says that Article XVI, Section 'A, is mandatory. Manda- 
tory is defined and illustrated in Black's Law Diction- 
ary as "Containing a command; perceptive; imperative; 
peremptory. A provision in a statute is mandatory when 
disobedience to it will make the act done under the stat- 
ute absolutely void; ir the provision is such thai disre- 
gard of it will constitute an irregularity, but one not nec- 
essarily fatal, it is said to be directory." The rule laid 
down in Cooler's Const. IJmt., 7th Ed., is as follows: 
"But the courts trend upon very dangerous ground when 
they venture to apply the rules which distinguish direc- 
tory and mandatory statutes to the provisions of a Con- 
stitution. Constitutions do not usually undertake to pre- 
scribe mere rules of proceeding, except when such rules 
are looked upon as essential to the thing to be done; and 
they must then be regarded in the light of limitations up- 
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on the power to be exercised. It is the province of an 
instrument of this solemn and permanent character to es- 
tablish those fuiida mental maxims, and fix those unvary- 
ing i ules by which all departments of the government 
must at all times shape their conduct; and if it descends 
to prescribing mere rules or order in unessential matters. 
h is lowering the proper dignity of such an instrument, 
and usurping the proper province of ordinary legislation. 
We are noi. therefore, to expect to find in a eonslituiioti 
provisions which the people, in adopting It, have not re- 
garded as of high importance, aud worthy to lie embraced 
in ;in instrument, which, for a time at least, is to con- 
trol alike tiie government and the governed, and to form a 
standard by which is to be measured the power which 
can be exercised as well by the delegate as by the sover- 
eign people tlieuiaelveis. If directions are given respecting 
the times or modes of preceding in which a power should 
he exercised, there is at least a strong presumption that 
the people designed it should be exercised in that tinae 
and mode only ; and we impute to the people a want of 
fine appreciation of the purpose and proper province of 
such an instrument, when we infer that such directions 
are given to am- other end. Especially when, as has been 
aircady said, it is hut fair to presume that the people in 
their Constitution have expressed themselves in careful 
and measured terms, corresponding with the immense 
importance of the powers delegated, and with a view to 
leave as little as possible to implication." 

I am aware that the Court says, "It would seem to fol- 
low that it' would be irregular, if not unlawful, for the 
Comptroller to issue a warrant, and for you, as Governor, 
to countersign same," etc., which would seem to convey 
the idea of certain irregularity and very probable illegal- 
ity. But the Court had before said that the provision 
was mandatory, thus disposing of any doubt as to its na- 
ture. It conld not have been both mandatory and direc- 
tory,, and it is only the latter that will permit a mere ir- 
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regularity in Ub observance, but constitutional provisions 
are almost universally held to be mandatory. Our Su- 
preme Court has simply followed its own and other 
worthy precedents in that regard. 

The Supreme Court also usesjbis language: "As it can- 
not In- B&id that I be Constitution intended that an.v part 
of this fixed salary slum Id he paid or payable prior to its 
having been earned by the office holder, it follows that 
the annual salaries provided for shall fall due and be- 
come payable in four equal amounts at the end of each 
quarter of each year and twt before." Can language be 
more plain? "Cannot be said that the t institution, 7 ' 
means 1 take it that the Court buds that the Constitution 
did not iuteud "that any part of this fixed .salary should 
be paid Off payable," thus by the use of the disjunctive 
delerentiatiug between -paid" and "payable," but includ- 
ing both within the limitation. These words are not nec- 
essarily synonymos, the word "paid" being past tense of 
the word "]kiv," which means to satisfy ; to discharge one's 
obligation to; to compensate: to remunerate; to deliver 
the amount or value to the person to whom it is owing."* 
Words and I'll rases. 2d Series, it'll. 

But as stated, the Court places both within the limita- 
tion in effect saying that not only did the Constitution 
not intend that any part of these salaries should he paid, 
meaning capable of beiug paid; suitable to Ik; paid; ad- 
mitting or demanding payment; justly due: legally en- 
forceable.; but that it also did not intend that any part 
of thein should be paid as the word is defined above. But 
the Court goes further and says, "It follows that the an- 
nual salaries provided for shall fall due and become pay- 
able at the end of each quarter of each year and not be- 
fore." But for the fact that the Court had previously 
placed "paid" and "payable" within the limitation, the 
language just quoted as the phrase "fall due and become 
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payable" is there used might, with some degree of rea- 
sonableness, be said to have left an aveDiie through which 
we might rescue this legislative act from constitutional 
infirmity. The word "due" does not always mean "pres- 
ently payable, or "legally enforceable, but may meati, and 
we would be entitled to adopt the most favorable defini- 
tion, "A simple indebtedness without reference to the time 
of payment in which it is synonymous with awing and in- 
cludes all debts whether payable in praescuti or in fu- 
ture" 3 Words and 1'hrases, 2213. 

However, as we have seen, the Court had already said 
that the Constitution did not intend that any part of these 
salaries should be "paid," neither that they should In) 
"payable." and we are not justified in attaching a weight 
or giving a meaning to the word "dne" contrary to the 
sense and connection in which it was used. Quoting fur- 
ther from the opinion "shall fall due and become payable 
(if the end of each quarter of each year and nut hef<n>." 
Here, to my mind, is a pronouncement readiug into the 
Constitution a positive prohibition against legislative ac- 
tion in any way altering the time prescribed in the Con- 
stitution when these salaries should be paid or become 
payable. 

We have then a mandatory provision in the Constitu- 
tion, which, according to the opinion of our Supreme 
Court, and reading that opinion into the provision as a 
correct Construction thereof, means this: "The salary of 
each officer shall be payable quarterly on his own requi- 
sition (provided it is not the intention of this provision 
that such salaries or any part thereof shall be paid or be- 
come legally enforceable until the end of each quarter of 
each year)." 

Does the above amount to an inhibition against legis- 
lative action such as is attempted by Chapter 7810? In 
my opinion, it does, and that therefore the Chapter men- 
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lioned is unconstitutional and void, and yon would not be 
authorized to carry out its provision. 

lie*" pect ful ly submitted, 

VAN C. 6WEAEINGEN, 

Attornev Geo era 1. 



TAXATION— CORRECTION OF ASSESSMENT ROLL. 

Tallahassee, Fla.. August 21, 1919. 

Bom. Ernest Amos, 
Comptroller, 
'iullahfissee, Fla. 

Dear Sir: — 

Iain ill receipt of your conimu:iii-n!ioii (it the 2Ut1i in- 
stant, to which are attached copies of letters from the 
CTeik of tfte Circuit Court of Bradford Conn I v am! the 
Tax Assessor of Hernando Conn I y witli reference to the 
changes necessary in lie made in tlieir respective assess- 
ment rolls dne to the corrected return of railroad taxes 
(lied by the State Railroad Assessing Hoard, and asking 
for my opinion as to whether or not the Tax Assessors 
m the Hoards of Count* Commissioners may make cor- 
rciiions id' the assesvmi'iil rolls so as lo take care of this 
situation, ami if they may in fact reassemble and make 
up a new budget and amend their levy for this year 
without affecting the legality of tlie assessment. 

Replying I leg to >:u that in my opinion (he realtor 
the Tax Assessors should make the rnncctions on the 
assessment rolls and acquaint their Hoards of County 
Cenimissiorers with the fact of snch corrections, and 
that it would then become the dutv of the Boards of 
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County Commissioners to reassemble anil readjust their 
budget and make tbe same up anew by c h ang i ng their 
levy, if the (situation demands it. This action, in mv 
opinion, would not render illegal the assessment. 
Yours very truly, 

VAN C, 8WEAKINOEN, 

A ttor ue v General, 



LICENSE— LESSEE OP RAILROAD TRACK NOT 
SUBJECT TO— OWNERSHIP HAS IS OF LI- 
CENSE. 

Tallahassee, Fla„ October 3, UJHK 

Hun. Ernest Amos t 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: — 

I an in receipt of yours of the 2nd instant, to wlm-li 
is attached a letter from Mr. Murray K. Iluliluird, Tax 
( Viiumissiouer. with reference to license taxes to which 
certain railroads are subject under Section 43, Chapter 
8421, Acts of 1013, an«l note that you desire my opinion 
:.> t<i whether or not a railroad company "operating reg- 
ular trains over a leased track is to all intents and pur- 
ines using 'its railroad tracks'" in eon tern plat ion of 
the Section mentioned, and therefore subject to the li- 
cense tax therein prescribed. 

In reply I teg to advise that it is my opinion that the 
liability of a railroad company trader this Section de- 
pends upon ownership rather than control for the pur- 
pose of operating merely. I base this view upon that 
language of the statute wliU-h fixes the bash* for the lia- 
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bility for each mile of its railroad track "as shown by 
the last assessment of the said railroad company for 
property taxation." The assessment for property taxa* 
tion being based upon ownership, it necessarily follows, 
in Bay opinion, that the license tax is in turn based upon 
such assessment. 

In this connection, I might say that I have, within 
the last few days, had occasion to unofficially advise the 
Fellsinere Railroad Company to the same effect, and for 
your information I enclose a copy of my letter to that 
Company. 

I return the letter from Mr. Hubbard herewith. 
Tours very truly, 

VAX C. SWEAR IXGEN, 

Attornev General. 



SCHOOLS— SPECIAL TAX SCHOOL DISTRICT 
FUNDS— SECURITY FOR DEPOSITS. 

Tallahassee, Fla., October i, 1919. 

Hon. Ernest Amos, 

C'Diipiroller, 
TalUihaaxee, Fla. 

Dear Sir: — 

* 

I beg to acknowledge receipt of yours of the 19th ult., 
asking for my opinion as to whether or not the accept- 
ance from depositories of Liberty Bonds in lieu of snrety 
bonds as securities for deposits of Special Tax School 
District funds would violate the provisions of Chapter 
6967. 

In view of the fact that Chapter 6932 and Chapter 
6967 were approved the same day, and therefore became 
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si part of our statute simultaneously with each other; 
that the former's actual operation began on the first 
Aln ndo; in January, IS) 17, and the latter became opera- 
tive immediately upon its approval, both Arts must, ir 
possible, be reconciled and rendered effective; and since 
there is, in my opinion, no repugnancy between the two. 
I am of the view that the provisions of the former pro- 
viding for security in the form of a surety bond, or Fed 
era!, State, County or Municipal bonds are of the MW 
dignity as the provisions of the latter. 

From the view as above expressed, therefore, the 
Comptroller and County Boards of Public Instruct irn 
would not be violating the letter of the law, and cer 
tainly not the spirit and intent thereof in accepting Mb- 
eiiy Bonds in lieu of a surety bond as security for de- 
posits of the funds mentioned. 

Yours very, truly, 

VAN C. SWEARING EN, 

AttOrnev General. 



OFFICERS— STATE AND COUNTY TO MAKE 
PROMPT PAYMENT OF COLLECTIONS MADE 
BY THEM. 

.Tallahassee, Fla., Septemlier 18, 1919. 

Hon, Ernest Amoa, 
Comptroller, 
Tallahassee, Fta. 

Dear Sir: — 

I am in receipt of your letter of the 9th instant, as fol- 
lows : 

"There are Sevwal statutes passed in an endeavor 
to secure prompt payments by State and County of- 
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tk'ials of collections made by them, viz: Chapters 
6205, §928 and 7288, each one of which, except the 
first, contains the repealing clause, but I take it that 
certain parts of each are not necessarily in conflict 
with the other, and, therefore, all are more or less 
the law at this time, but as they have a tearing upon 
my duties as Comptroller in the payment uf commis- 
sions on certain collections, I won til thank you to 
give me an opinion as to what the law is at this time 
in reference t» the same." 

Replying to your communication I beg to ad vine that 
the provisions of Chapter 7268, Laws of Florida, Acts 
i.t U)i7 is the law with reference to the duty of all 

SlietitFs and Tux Collectors to pay promptly moneys col- 
lected by them. This law covers the same subject as 
("ha [iter *>!)JS and repeals the same. Chapter G24o. Laws 
of Florida. Acts of mil. a j. plies to every State and 
County officer within the State and is in etTc<t as to all 
officers except those mentioned in Chapter 1'JVtS above 
mentioned. 

Yours very truly. 

V A N C. 'gW E A R I N < J E X . 
Attorney General. 



VOUCHERS— APPROVAL OF CERTAIN RY COMMIS- 
SIONER OF AGRICULTURE AND STATE CHEM- 
IST. 

Tallahassee. Fla.. October 18, 1!)1!>. 

Hon, IJ rttest Amos, 
Comptroller, 

Tallahassee, Fin. 

hear Sir: — 

[ am in receipt of yours of the 3d instant, to which is 
attached letter from Hon. R. E. Rose, State Chemist, in 
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which you ask for my opinion as to whether or not the 
approval of the State Chemist is required to be placed up- 
on bills, referred to in an advisory opinion from this of- 
fice of date December 7, 1917, citing in connection with 
Ihe said opinion another opinion of date of August 1, 
1919. 

The opinion of August 1, 1919, which itself states is 
not in conflict with the earlier opinion, was rendered in 
response to a request of the Commissioner of Agriculture 
by his communication of July 8, 1919, as to "whether or 
not the Comptroller in authorized to pay detailed vouch- 
ers for expeuses of Food, Drug and Fertilizer Inspectors 
of the Department of Agriculture upon the approval of 
the Commissioner of Agriculture only." 

My conclusions* were based upon a specific provision 
of 'the statute and was in reply to a specific inquiry as 
to the authority of the Comptroller. I adhere to that opin- 
ion still. It should be observed, however, that there was 
no question as to the advisability or expediency as to 
which the former opinion related. I also adhere to the 
early opinion, but since your communication expresses 
the need of a settled and specific construction clearing 
up what may apparently be a conflict, I beg to submit the 
following as my views in the matter: 

Iu so far as the authority of the Comptroller is con- 
cerned, ihe statute names but one prerequisite to his fa- 
vorable action upon a bill such as is involved and that is 
the approval of the Commissioner of Agriculture. In view 
of the facts, however, that the hills thus paid are paid 
from an appropriation which is chargeable anil charged, 
as I understand it, against the appropriations for which 
the State Chemist is required to render an accounting, 
and for which the Commissioner of Agriculture is not re- 
quired to account, I think, as stated in the earlier opin- 
ion, that these hills should be approved by the Slate 
Chemist, though T do not wish to be understood as ex- 
pressing the view that the Comptroller may lawfully re- 
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fuse payment of a bill which has received approval of the 
Commissioner of Apiculture only. 

1 return herewith column ni cation of the State Chemist 
to yon. 

Yours very truly, 

VAN U. SWEAKINGEX. 

Attorney General. 



r , A w s— t H 3 X STIT VT 1 OX ALT TT Of C E HTA I X. 

Tallahassee. Fla., October 13, 1319. 

Son. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: 

* 

Replying to yours of the Kith instant, asking for my 
oi sin ion as to the constitutionality of Chapter 74flfi, I beg 
to advise that in my opinion the same is constitutional, 
and that the items first mentioned therein are proper 
items to be included in the definition of costs which the 
Legislature has power to impose in the way of a penalty. 

Yours very truly, 

VAX C. SWEARINGEN, 
Attorney General. 



ISO 

ROADS AND BRIDGES— LEVY OP TAXES FOR. 

Tallahassee, Fla., September 17, 1919. • 

Hon. Ernest Amos, 
CompttvUer, 
T&llaltanaee, Fla. 

Dear Sir: — 

In reply to your oral request asking niy opinion as 
to the right of the Board of County Commissioners of 
Clay County to levy the Special Road and Bridge Tax 
in the Walkill Special Road and Bridge District for the 
year 1919, the said District having been created subse- 
quent to January 1, 1919, but prior to the date fixed by 
law for the levy of General Taxes, I beg to advise that 
Section 884n, of the Compiled Laws of Florida, 1914, pro- 
vides as follows: 

"That all Special Road and Bridge Taxes shall be as- 
sessed, equalized and collected upon the taxable property 
within the Special Road and Bridge District, by the same 
"officers and in the same manner as is provided by law 
for the assessment, equalization and collection of other 
county taxes. * * *" 

From this provision of law it is my opinion that the 
Board of County Commissioners above mentioned should 
lew llie Special Road and Bridge Tax within said Special 
Road and Bridge District for the year 1919. 
Yours very truly, 

VAN C. BWEABINQEN, 

Attorney General. 
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LAWS— APPROPBIATIONS. 

Tallahassee, Fla., October 14, 1910. 

Him. Emnest Amos, 
Comptroller, 

Tallahassee, Fla. 

Dear Sir: 

Replying to your communication <if the 13th instant. 
i ('([nesting my opinion as to whether or not Sections 63 
and 04 of Chapter 3596 and Section 1 of Chapter 6912 
may he considered as appropriations, I beg to say that - 
in view of the fact that the section last mimed lias been 
li "sirned as an appro) rial ion ; that the language of all 
the acts is substantially the same and in the further view- 
that the payment of commissions provided for in the two 
sections tirst above named is contingent upon their being 
earned, it Es my opinion that Seetious 63 and 64 of Chap- 
ter 5i>!J(j are appropriations of "equal force as Section 1 
of .Chapter 6912. 

Yours very truly, 

VAN C. SWEARING ION, 
Attorney General. 



LICENSES— RAILROAD NOT 1 J ABLE FOR LI- 
CENSE OS ITS PRIVATE TELEGRAPH LTNES, 

Tallahassee, Fla., October 16, 1919. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee* Fla. 

l>ear Sir: — 

I am in receipt of your letter of the Sth instant, as fol- 
lows : 
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"The following is a copy of a letter this day received 
from Hon. J. B. Jones, Tax Agent, Louisville & Nash- 
ville Railroad, of Montgomery, Alabama, stating that the 
Railroad Company- refuses to pay license taxes upon its 
telegraph lines: 

'Referring to your letter of Hep tern ber 18th, request- 
ing payment of #149.04 license tux for 'Louisville & Nash- 
ville Railroad Telegraph Company,' I beg to advise you 
(hat the L. & X. Railroad Company owns certain poles 
and wires along its line of railroud in Monde, as shown 
in the return for taxation for the year 1919, which are 
used exclusively for the purposes* Incidental to the con- 
duct of railroad business over its line of railroad. So 
commercial telegraph or telephone business is transact- 
ed over the said lines, hut they are used by the Railroad 
Administration iti the dispatching and operation of 
trains and for the transmission of messages applying to 
the common carrier business of the railroad. Since the 
termination of the contract between the Western Cmon 
Telegraph Company and the Louisville & Nashville Rail- 
road Co., the railroad has had to Bupply its needs for wire 
service by acquiring these facilities which are used for 
purposes purely incidental lo its common carrier" busi- 
ness, 

'Under these facts, 1 am advised by our Law Depart- 
ment that the license tax upon telegraph and telephone 
systems provided for under Section 54 of Chapter (1421, 
Laws of Florida, is not applicable to the wire lines oT 
the L. & X. R. R. Co. in Florida, as now used, 

'The railroad license tax, as I am advised, under Sec- 
tion 4;j of Chapter G421, which the statute provides shall 
be in lieu of all state and county license taxes on rail- 
road companies, covers all business necessarily incidental 
to the operation of the railroad," 

"1 shall thank you to advise this office if there is any 
means whereby collection can be made of these taxes so 
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that 1 may proceed to do so if you deem it advisable to 
try to collect it." 

Reply! ug to your imgtiiry I beg to advise tbnt under 
the decision in the (use of Texas Company v. Amos, re- 
l»oited in 81 Southern at page 741. it is my opinion that 
if not eotumerieal. tlegeraph or telephone business is 
transacted over the wire lmes of the 1>. & N. Railroa ' 
Company, a ad such lines are used exclusively for pur- 
poses incidental to the conduct of railroad business over 
its line (if railroad, that it would not lie subject to ihe 
license tax provided for unt!er Section 5-J of Chapter 
6*21, Laws of Florida. 

Yours very truly, 

VAN C. SWEARING EX, 
Attorney General. 



STATE PRISON FARM— EFFECT OF CHAPTER 
7S33 CPON APPROPRIATION. ' 

Tallahassee, Fla.. October 1".. 191!>. 

HotK Ernest Amo*, 
( t,»ifitroller r 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your eoniuiunicuttuu of even date, 
asking for my opinion as to whether or not Chapter 7833. 
Acts of 1919, will have the effect of shut ting off a resort 
fur the support nf the State Prison Farm and system to 
the General Revenue Fund at the end of this year. 

Replying I beg to advise that it is my opinion thot 
when the new convict system as prescribed by Chapter 
7833 becomes operative that the Hoard of State Institu- 
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tions will not be authorized to resort to the General 
Revenue Fund as was done under Chapter 7324, Acts of 
1917. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



INSURANCE— STATE PROPERTY— WHAT FUND 
PREMIUMS PAID FROM. 

Tallahassee, Fla., November 12, 1919. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee r Fla. 

Dear Sir: — 

I am in receipt of your communication of the 25th alt., 
in reference to insurance of State property and note that 
you desire my opinion as to what fund premiums for in- 
surance are chargeable against with respect to the differ- 
ent properties, where no specific appropriation is made 
therefor and no maintenance fund provided. 

I do not think that Chapter 5116 of the Acts of 1903 
can be considered a continuing appropriation available 
at this time in view of the Act of 1917, which seems to be 
an absolutely new plan of insuring State property, and in 
further view of the amendatory Act of 1919. 

The failure of the Legislature to make specific appro- 
priations for insurance was evidently due to the fact 
that the necessity therefor dne to the change of plan was 
overlooked. 

In cases where a budget was made up by the last Leg- 
islature for certain institutions and an item for main- 

13 — Atty. Gen. 
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teuance was named, I think the insurance should be paid 
therefrom ; in cases where there is no insurance item, nor 
a maintenance fund, J know of no fund against which the 
charge could be made, unless it be from the contingent or 
incidental funds of the State or i lie several departments. 
Very respectfully, 

VAN C. SWEARING EN, 
Attorney General. 



FLORIDA PURCHASE CENTENNIAL COMMISSION. 

Tallahassee, Fla., November 17, 1919. 

lion. Ernest Amos, 
State Comptroller, 
Tallahassee, Fla. 

Dear Sir : 

I am in receipt of your communication of the 10th inst., 
transmitting therewith communication from Mr. W. G. 
iirorein, of Tampa, Fla., Chairman of the Florida Pur- 
chase Centennial Commission, together with a copy of 
resolution adopted by said Commission, and note that 
you desire iny opinion upon the question involved. 

.Mr. Bro rein's letter and the resolution adopted by the 
Commission reads as follows: 

"J am herewith enclosing copy of a resolution adopted 
by the Florida Purchase Centennial Commission at its 
recent meeting iu Jacksonville. While the members of 
the Commission had opinions from attorneys of high 
standing, informally rendered, that the plan of celebrat- 
ing the Centennial Purchase proposed was in harmony 
with the provisions of the Act creating the Commission, 
f was directed bv members of the Commission to submit 
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this matter to yon for your opinion as to whether expenses 
incurred in the further discharge of the duties of the Com- 
mission in connection with the Centennial Celebration^ 
could properly be paid out of the fund's appropriated to 
cover expenses of the Commission. 

The Commissioners will appreciate an expression of 
your views with reference to this matter at your conven- 
ience." 

Signed W. G. BROREIN. 

"Whereas, after full and careful investigation of the 
matter of holding an international exposition, celebrating 
the Florida Purchase Centennial, in all its phases, at 
some one point, it is the sense of this Commission that un- 
der present general and financial conditions it is not ad- 
visable for any one city to expend the vast amount of 
money, labor and materials necessary to construct, main- 
tain and operate such an international exposition of suetf 
magnitude as will reflect credit to the State and nation, 
such international exposition being estimated to cost $5,- 
000,000 to $10,000,000, whereof, 

"BE IT RESOLVED, That it is the sense of the Commis- 
sion that the entire State will be served by the holding 
of a Centennial Exposition in Pensacola, Jacksonville, 
Tampa and Miami, such exposition to be of an interna- 
tional character, under the direction and supervision of 
the Florida Purchase Centennial Commission, as provided 
in the Act creating said Commission. 

"BE IT FURTHER RESOLVED, That this Commis- 
sion proceed to do any and everything necessary to con- 
struct, inaugurate, operate and bring to a successful con- 
clusion such International Exposition in accordance with 
said Act. 

"BE IT FURTHER RESOLVED, That said Exposition 
be officially dedicated' in Pensacola, Jacksonville, Tampa 
and Miami in the order named." 
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Keplying to your communication, I beg to advise that 
the Florida Purchase Centennial Commission's powers 
and duties are defined by Chapter 7921, Laws of Florida, 
Acts of 1919, the title to which reads as follows: 

"An ACT Creating the Florida Purchase Centennial 
Commission, Defining Its Powers and Duties, and Pro- 
viding for the Necessary Expenses of Said Commission." 

Section 5 of this Act provides as follows: 

"Sec. 5. That said Commission is hereby vested with 
full and complete power to undertake, inaugurate, create, 
perfect, complete, supervise, manage, control, regulate 
and direct an International Exposition, which is hereby 
authorized to be held in the State of Florida dedicated 
on July 16th, 1921, and inaugurated on Victory Day, No- 
vember 11th, 1922, in commemoration of the Florida Par- 
ch use Centennial, at such point in the State of Florida 
as said Commission may select." 

It will be observed from a reading of the above quoted 
section of law that the Legislature evidently intended the 
holding of "An International Exposition * * *at such 
point iu the State of Florida as said Commission may se- 
lect.*' That the language employed in tins law is clear 
and direct to the point that only one International Expo- 
sition should be held and at only one- point in the State, 
therefore, I am of the opinion that the action of the Cora- 
mission in designating four different points in the State 
where International Expositions may be held was not 
in harmony with the act creating it nor authorized under 
the law, and that such action was ultra vires. 
Yours very truly, 

VAN C. SWEAEINGEN, 

Attorney General. 
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BANKS— CAPITAL STOCK INCREASES—CHANGE 

OP NAME. * 

Tallahassee, Fla., February 21, 1920. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir:— 

1 beg to acknowledge receipt of jour communication 
of the 18th inst., accompanied by a copy (»f a letter from 
you to the Cashier of the Citizens-American Bank and 
Trust Co., formerly the Citizens Bank & Trust Co., of 
Tampa, Fla., of January 13th last, and his reply thereto 
of the 7th inst., and note that you desire my opinion : 

1. As to the course necessary for the Citizens- Ameri- 
can Bank and Trust Co., formerly the Citizens Bank & 
Trust Co., to puisne in order to make tlte increase of the 
capital stock of the Bank to One Million (? 1,000,00(1.0(1) 
Dollars stand, and to fully authorize said company nuder 
the general law to conduct a banking business; and, 

2 As to what the present status of the Citizens- Amer- 
ican Bank and Trust Co. or Tainpa is, — the name of the 
company having been changed by compliance with the 
general incorjioraticm laws of Florida, and in view of the 
fact that the Citizens : American Bank and Trust Co. has 
omitted to tranfer under Section 2727 of the General 
Statutes. 

Chapter 6155, Acts of 1895, constituted certain indi- 
viduals a body corporate under the name of The Citizens 
Bank & Trust Co., hereinafter referred to as the original 
corporation. 

Among the powers contained in this charter act, — nnd 
none other than those therein contained were confer* 
red, — was one to increase the capital slock to any sum 
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not in excess of Five Hundred Thousand (1500,000) Dol- 
lars. 

Unquestionably, so long as the original corporation 
chose to operate under this special charter with a capi- 
tal stock not in excess of Five Hundred Thousand ($500.- 
000) Dollars, and the increase to that amount was at- 
tained agreeable to the act, no other acts were required 
of it, such as are required of such institutions iaeorpor- 
ated under the general laws; but when and if the origi- 
nal corporation under took to operate upon a basis or to 
exercise powers, either or both, not included in this 
special charter, it placed itself in the same position as 
other like institutions organized under the law as it ex- 
isted at the tin.e the new powers were sought to be ex- 
ercised. 

Section -727 provides for what is, in effect, a transfer 
of institutions of this character from the operations of 
their special charters to those granted under the general 
incorporations lawn, but this transfer is not authorized 
to another name but only in the same name. Hence, this 
i'tii:inal r.ii-j.iiE;ii i« ii may, under the law just cited, amend 
its original charter in all ivspects save as to tin* name so 
as to come under the general law ; hut when it does so 
it hecouies subject to ail the liabilities of like institu- 
tions incorporated under the general law. 

I do not think that this original corporation can legal- 
ly be permitted to reap the l>enefits of a capital stock in 
excess of Five Hundred Thousand (f 500,000 1 Hollars 
and at the same time enjoy the immunities, if any. de- 
rived from the original charter. To do so would be to 
permit the use of so much of the original charter as con- 
ferred advantages and the rejection of its burdensome 
or hampering provisions. 

If, as the correspondence before me indicates, the orig- 
inal corporation has been absorbed by the new concern, 
then the original charter is in effect abandoned and the 
absorbing concern would, of course, not be permitted to 
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operate under the original charter of 1895, but would be 
subject to the general incorporation laws. In fact, it 
seems plain to me, no institution of any other name has 
or would have the right to this special charter since Sec- 
tion 2727 only authorizes a transfer under the same 
name. 

Answering the first inquiry specifically, I would say 
that in order for the original corporation to continue to 
enjoy the benefits of an increased capitalization a strict 
compliance with Section 2727 is necessary, in which 
event, it automatically becomes subject to the laws gov- 
erning like institutions organized under the general laws. 

As to the second inquiry, I would say that The Citi- 
zens- American Bank and Trust Co., partakes of none of 
the benefits of the Act of 1895. by viitue of its sucessor- 
ship to the original corporation, or otherwise; but if it 
has been organized under the general law it may, under 
pre per circumstances, absorb the original corporation's 
assets and contractual liabilities, leaving it. the new con- 
cern, subject to all the liabilities imposed upon it by the 
general law and enjoying only the rights and privileges 
thereby conferred. 

I assume that the new institution. The Citizens-Amer- 
ican Bank and Trust Co., has been regularly organ ized 
under the general laws. If it has not, of course, it has 
no legal status as a corporation because, as before stated, 
there is no existing law by which the original corpora- 
tion may be merged into another of a different name. 

I return the correspondence herewith. 

Very respect fully, 

VAN C SWEARINGEN, 

Attorney General. 
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STREET RAILWAYS— AUTHORITY OF MUNICIPAL- 
ITY TO OWN. SUBJECT TO TAXATION. 

Tallahassee, Fla., March 17, 1920. 

Son, Ernest Amos, 
Compti-oller, 
Tallahassee, Fla. 

Dear Sir: 

I beg to acknowledge receipt of yours of the 10th inst., 
slating that it is represented to your department that 
the City of St. Petersburg lias acquired title to the St. 
Petersburg & Gulf Railway, operating the street railway 
in that City; that contention will be made by the City 
that this property is exempt from taxation in this State 
because title to the same is vested in the Cily f and ask- 
ing for ltiv opinion as to whether or not property of this 
class is exempt from taxation under the laws of this State. 

In reply to your communication, I beg to say that the 
question depends upon whether or not the City of St. Pe- 
tersburg is empowered to acquire the property mimed. 

In my opinion, cities and towns in this State are not 
empowered to own and operate street rail way s — certs in- 
ly not without specific statutory authority — and I have 
been unable to find any such specific statutory author- 
ity. 

The City of St. Petersburg was the first City in the 
State to adopt a charter under Chapter 6940, Acts of 1915, 
commonly known as the Home Rule Act for municipali- 
ties. In that charter, which appears regularly adopted, 
there was a provision to the effect that the City should 
have the right to take over by purchase any property 
owned and used under any franchise granted by the City. 
The Legislature of 1917 amended this particular provision 
in some respects, and particularly exempted therefrom 
interurban street railways. 
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Whether there is some other provision of law under 
which the City may exercise the right to acquire and 
operate this property I am unable to say, except that I 
find none after a more or less exhaustive research, 

In view of the foregoing, I am constrained to the view 
that the property mentioned, not being such as the rity 
is authorized to acquire and operate, is subject to taxa- 
tion. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



A PPROPRIATlONS— CONSTRUCTION OF LAWS 
MAKING. 

Tallahassee, Fla., March 23, 1920. 

Hon, Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

hejir Sit': — 

I am in receipt of yours of the 20th instant, asking for 
my opinion as to whether or not the unexpended balances 
of the appropriations of 1017, as made by Chapter 7279, 
in the State Treasury at the time of the taking effect of 
the subsequent biennial appropriations for the same gen- 
eral purposes, Chapter 7707, Acts of 1910, lapsed or re- 
verted and are available to {he institutions named at this 
time, or since May 23, 1919, the time of the taking effect 
of the latter Act. 

1 note that you refer to Chapter 7799 as being for pur- 
poses similar to those named in Chapter 7279, but assume 
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that this is due to a clerical error, as Chapter 7790 makes 
appropriations for other institutions. 

Replying to your conirauni cation, I beg to advise that 
ii I " in an examination and comparison of the various and 
sundry acts making appropriations, particularly in view 
of the fact that the Legislature at each -session after the 
passage in 1903 of the Act known as the Buekmau Bill — 
Chapter 53&4 — which consolidated all the institutions of 
higher education, up to and including 191% made special 
provision thai previous appropriations should Ik' con- 
tinued and not affected by Ihe new appropriations; that 
the Legislature of 1915 omitted such provision, which ac- 
tion wits followed by like omission in 1917, and applying 
the general rule that a su beequen t act covering ttie scope 
of a former one is an implied re]«al of tlie former, I am 
of the opinion that all unexpended balances of the funds 
appropriated by Chapter 7279. Acts of 1917, remaining 
in (lie State Treasury on May 2.1, 1919, when Chapter 
7797 took effect, reverted, and have not since the latter 
date been available to the institutions named in the act, 
except, of course, as to obligations incurred prior to said 
dale which would be a charge against such unexpended 
balances. 

Yours very truly, 

OC — I Imi. Bryan Mack, 

Secretary Board of Control, 

For his information. 

VAN C. 8WEARINGEN, 

Attorney General. 
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ROADS' AND' BRIDGES—COMPENSATION OF TRUS- 
TEES OF SPECIAL TAX DISTRICT. 

Tallahassee, Fla., May 5, 1920. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: — 

I beg to acknowledge receipt of yours of the 19 th ult, 
in which you ask me to advise your office as to, what com- 
pensation is authorized to be paid trustees of the special 
road and bridge districts in this State, and from what 
fund the same should be paid. 

Replying thereto I beg to say that Section 804 of the 
General Statutes fixes the basis for the fees of trustees 
of "County bonds." This statute provides Hi at the fees 
of such trustees shall be based upon the fees which may 
be allowed county treasurers. While there may be some 
doubt as to whether such trustees are now entitled to 
any compensation, there beiug no such office as county 
treasurer, it is not necessary at this time to decide the 
point. However, if trustees of special road and bridge 
districts are entitled to the same compensation as trus- 
tees of "County bonds," there is no provision that I have 
been able to find on the laws governing special road and 
bridge districts providing from what fund the same shall 
be paid or how much such trustees shall receive. 

Such being the case, it is my opinion that there is no 
authority for the payment of the trustees of special road 
and bridge districts in this State and, of course, no fund 
provided from which the same should be paid. 
Tours very truly, 
^ VAN C. SWEARINGEN, 

Attorney General. 
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STREET RAILWAYS— MUNICIPALITIES NOT AU- 
THORIZED TO OPERATE. 

Tallahassee, Fla., May 29, 1920. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir:— * 

In further connection with the question as to whether 
or not the property of the Interurban Street Railway Sys- 
tem, now owned by the City of St. Petersburg, is subject 
to taxation. 

Without undertaking to determine the constitutional 
validity of the charter provisions of the City of St. Pe- 
tersburg, granting authority to acquire, construct, main- 
tain and operate, within or without its corporate lim- 
its, transportation systems, as pointed out in the letter 
of the Director of Finance of said City, dated May 18, 
1920, of which validity I entertain serious doubts, the 
question remains as to whether or not the property is held 
and used exclusively for municipal purposes. as contem- 
plated by Section 10 of Article 16 of the Constitution. 

Section 1 of Article 9 of the Constitution authorizes the 
Legislature to exempt property used for municipal pur- 
poses. 

Section 431 of the General Statutes exempts all pub- 
lic property of cities used or intended for public pur- 
poses. 

Assuming, but not deciding, that the terms "municipal 
purposes" and "public purposes" are interchangeable and 
mean the same thing, and adopting the recognized defini- 
tion of "public purposes" as laid down by the Lexicograph- 
ers — and I consider the term "municipal purposes" of a 
more restrictive meaning — it would seem that the owning 
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and operating of an interurban street car line is not a 
municipal purpose, or public purpose as contemplated 
by the Constitution and laws. 

It is also important to consider that Chapter 6940 con- 
tains a provision that the Act shall not be so construed 
as to authorize any City or Town to enlarge its corporate 
powers beyond the limitations prescribed by law. Unless, 
therefore, authority can be found in the law elsewhere 
than in the charter which derives its vitality from the 
llome Rule Act, and unless the power existed generally 
in municipal corporations prior to the passage of the 
Home Rule Act, to engage in enterprises of the sort here 
involved, it would seem that the authority is lacking. 

The authorities are not iu accord on the proposition, 
and it is said that each case must stand on its own bot- 
tom, the determination in each instance, as to whether 
the enterprise engaged in or the property held is for pub- 
tic or municipal purposes, being for the courts. In my 
opinion, however, the property in this case is subject to 
taxation as not coming under any of the exemptions al- 
lowed by law. 

I return the correspondence herewith, consisting of my. 
letter to you of Mareh 17, and the letter to you from the 
Director of Finance of the City of St. Petersburg, dated 
May 18, 1920. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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BANKS— NATIONAL BANKS CONDUCTING TRUST 

BUSINESS. 

Tallahassee, Fla., June 14, 1920. 

Hon. Ernest Amo% } 
V<nnptroUer r 
TaHaliaxsee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the Ttli inst., trans- 
mitting letter from Mr. J. R. Anthony, Vice-President 
of the Bankers' Financing Company, Jacksonville, Fla., 
with certain correspondence thereto attached, and note 
that you desire my opinion as to whether or not it is 
possible for a National Hank to conduct the business of 
a trust company in the State" of Florida without action 
by the Legislature providing how and in what manner 
and to what extent them* lowers would be exercised and 
how the necessary deposits required to be made by trust 
companies incorporated under the laws of Florida can 
In* made with the State Treasurer for the protection of 
the widows and orphans and others? which api>ear to be 
the leading feature of the Florida Trust Laws. 

Replying to your communication, I beg to advise that 
the law of this State authorizing the incorporation of 
trust companies and providing for the powers and pre- 
scribing the duties of such companies is in nowise con- 
nected with tin* law providing for the organization and 
carrying on of a banking business except that a corpora- 
tion may be organized to conduct both banking and the 
trust business by complying with the law relating to 
both. 

As the law is today, it is my opinion that there is no 
way by which a National Bank can comply with the 
trust laws with reference to the provisions thereof relat 
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Ing to making the necessary deposit with the State Treas- 
urer. 

With reference to the law of Georgia mentioned in your 
letter as compared with the law of this State, it will be 
noted that in the State of Georgia there is a statute 
specifically providing for the doing of a trust business 
by national banks. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



APPROPRIATIONS— STATE GEOLOG ICAL 
SURVEY. 

Tallahassee, Fla., June 21, 1920. 

Hon. Ernest Amos, 
Comptroller, 
Tallalw-anee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 18th inst., as fol- 
lows : 

"An appropriation of $7,500.00 is annually made 
under Chapter 5681, Acts of 1907, providing for the 
salary and expenses of a Geological Survey of this 
State, $2,500 thereof going towards paying the sal- 
ary of the Geologist and $5,000.00 thereof towards 
defraying expenses. 

"The question has arisen as to whether any un- 
expended balances existing to the credit of such ap- 
propriation at the end of each, year should be car- 
ried forward so that it might be used for the pur- 
poses stated in the Act in the next or succeeding 
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Tears, and I would thank you to give me your 
opinion as to your construction of this Statute in 
this regard, and very much oblige." 

Replying to your inquiry, I beg to advise that under 
the provisions of Section 5 of Chapter 5681 above men- 
tioned it is provided that for the purpose of expeditiously 
and thoroughly carrying out the provisions of the Act 
there shall be appropriated the sum of $7,500.00 per an- 
num. In the latter part of this Section it provides that 
$2,500.00 shall be expended per annum for the salary of 
the State Geologist, and, second, that so much of the $5,- 
000.00 balance of the appropriation shall be expended 
for contingent expenses of the survey including compen- 
sation of all temporary and permanent assistants; trav- 
el bag expenses of the Geological corps; purchase of ma- 
terials or other necessary expenses for outfit; exj>enses 
incurred in providing for tiie transpirtation, arrange- 
ment and proper exhibition of the Geological and other 
collections made under the provisions of the Act; for 
postage, stationery and printing, and the printing and 
engraving of maps and sections to illustrate the annual 
report. 

I'v limiting the use of the $5,000.00 of the appropria- 
tion f or * he j : urposes a hove enumerated, or so much there- 
of as may be necessary, would, in my opinion, limit the 
appropriation so that in the event of any unexpended 
balance of this $5,000.00 it would revert to the treasury 
just as if no appropriation other than the amount ac- 
tually expended was made. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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APPROPRIATIONS— WHEN FUNDS REVERT TO 
THE TREASURY. 

Tallahassee, Fla., August 12, 1920. 
Hon. Ernest Am.oa, 
Comptroller, 
TnUfikaasee, Fla. 

Dear Sir:— 

I am iu receipt of your communication of the 7th in- 
stant, asking fur my opinion as to whether or not the pro- 
visions of Chapter 7277, the General Appropriation Act 
of 1017, to the effect that any unused portion of the ap- 
1 ri-priations there made should be carried forward and 
made available for the succeeding year or years, are avail- 
able for the period covered by the 191 9 Appropriation Act, 
ant!, if so, whose is the duty of directing us to which fund, 
as between the 1917 and the 1919 appropriation, shall be 
drawn upon. 

In reply, I beg to advise that it* is tuy opinion that 
wit hot] t such a provision as is contained in the 1917 Act 
all unexpended balances remaining in any fund at the end 
of any of the three [>eriods covered thereby, to-wit : The 
six months beginning July 1, 1917, the year 19 IS, and the 
first, six month* of 1919, would revert to the Treasury; 
but that the provision mentioned using the language "suc- 
ceeding year or years" had the effect of rendering avail- 
able all unexpended balances remaining at the end of any 
of the three periods in any succeeding year or years; or, 
(itlicr words, until expended. 

If the language "succeeding year or years" were held 
to apply only to the periods making up the two years end- 
ing June 30, 1919, then the Act would have the effect of 
nullifying itself in ibe event there should be a balance re- 
maining at the end of the last of the three period* covered 
thereby, viz. • The first six months of 1919. Further, since 

14 — Atty, Gen. 
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the 1010 Act provides for the reversion to the Treasury 
or Jill unexpended balances remaining at tbe end of tbe 
period for whicb they were appropriated, which would 
lie the case without such a provision, I am. of the view 
that in older to give effect to the 1917 Act, and to render 
available moneys intended by the Legislature to be appro- 
priated by the 1919 Act, all payments' should be made 
fnrni tbe 1010 appropriations so long as there are funds 
from that source iu hand, and then from the balance unex- 
pended from the 1017 appropriation. To exhaust the un- 
expended 11)17 appropriation before resorting to the 1919 
appropriation would, 1 think, be a substitution of the one 
for the other contrary to what seems to have been the 
meaning of the 11)17 Legislature whose appropriations, 
with unexpended balances in some instances at least, 
were, it is reasonable to assume, in the minds of the 1019 
Legislature. 

Pursuing the course outlined, there should be, it .seems, 
little, if auy, necessity for a designation by any depart- 
ment of the particular fund to be drawn upon, but your 
> Department would simply charge against the 1010 appro- 
priations and the 1!M7 unexpended balances in the.order 
named. In the event that any part of the 101!) appropria- 
tion should revert, the unexpended balances of tbe ID 17 
appropriation would, if any remained, go over and he 
available until expended. 

I think the title to the 1017 Act is sufficiently broad 
to cover the provision in question under the decisions of 
our Supreme Court. 
CC— State Chemist, 

With the return of his file. 

Yours very truly, 

VAN C, SWEARINGEN, 
Attorney General. 
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STATE ATTORNEYS— COMPENSATION WHEN 
ACTING IN ANOTHEB CIRCUIT. 

Tallahassee, Fla., December 17, 1H20. 

Hmh Ernest Am»9 s 
Vomptrollcr, 
Tallahassee, Fla. 

Dear Sir:— 

I am in receipt of your communication of even <late 
with exhibits with reference to the claim of Hon. Joseph 
H. Jones, State Attorney for the Seventeenlh Judicial 
Circuit, who, by order of the (J over nor, was transferred to 
the Fifteenth Judicial Circuit. 

In reply I beg to advise that, in my opinion, the 
statutes cited by Mr. Jones as authority for the allow- 
ance of his claim apply only to cases in which a member 
of the bar, not a State Attorney, is appointed by the 
Presiding Judge, a Ft "Acting State Attorney.". 

The transfer or exchange of State Attorneys by the 
(governor is provided for by the Act of 1905, Chapter 
5399 (1781b, Compiled Statutes). Section 4 of Chapter 
5399 (1781d, Compiled Laws) specifically provides that 
the Ait shall not affect the power of the Circuit Judges 
to appoint acting or Assistant State Attorneys, "and 
providing for theft* payment out of the salary of the State 
Attorney for whom they are acting, or who they are as- 
sisting." 

My conclusion is that State Attorneys assigned by the 
Governor to another Circuit under the statute cited are 
not entitled to be paid under Section 1790, but are only 
entitled to their expenses for which an appropriation is 
made. See Chapter 7783, Acts of 1919, in which there is 
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an appropriation of Three HundrsB' Dollars for "ex- 
penses* of £tate Attorneys acting in other Circuits" for 
the year 1920, 
I return papers herewith. 

Yours very truly, 

VAN C. SWEAR IXGEN, 

Attorney General. 



OFFICERS— COCNTY OFFICERS' COMPENSATION. 
Tallahassee, Fla.- November 24, 19211. 

Hieif.. Ernest Amos, 

Co i^jtt roller, 
Tftll'ihassee, Fla. 

Dear Sir: — 

In response to vour request for a construction of Chap- 
ter 733-1, Acts of 1917, I beg to say that in hit opinion 
the salaries of deputies and assistants, the number and 
compensation of which are fixed by the County Coumiis- 
sioueis, should he paid by the officials out of the gross 
ieiei]its of his tiffice, and that from the remainder, which 
would be the net receipts, his own fees should be calcu- 
lated and deducted according to the second paragraph 
of Section 1 of the Act. mentioned. 

-lust what should be done with whatever might be left 
after the payment of the official and his deputies seems 
not lo lie provided for, hiit it was probably the intention 
of the Legislature that such excess be paid into the 
treasury, though how often and at what periods we are 
left in the daik. It is clear to me, however, that without 
a clearer Legislative expression the County Commission 
ers would not he authorized to pay any deputies or as- 
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sistants, their sole duty being to fix the number anil 
;i mount of compensation. 

Tliu .statute would easily hear amendments mure clear- 
ly defining the term "net income" as there used, nnd also 
providing fof the disposition of the exec— 

It should be understood that the Act does uot in any- 
wise alter or affect the amount and manner of paymenl 
of fees, commissions or other remuneration a 1 lowed or 
fixed pursuant to law, and that while there is no direc- 
tion as to a disposition of the excess ocer ami a hove I he 
officers' remuneration, such excess si ion Id in all instances 
he liehl ami treated as a trust fund to be administered 
as the Legislature may in futme direct. 
Yours very truly. 

VA N C. S\V MAUI X < i I ; X , 

Attorney General. 



[XSUKAXCE ro.MIWXIKS -FnKEIGX \JTST C0tt 
PLY WITH CORPORATION LAW AS TO OBTAIN 
1XG PERMIT FROM SECRETARY OF STATE, 

Tallahassee. Fla., March 6, 1919. 

Hon. J. C. Lulling 
State Treasurer, 
Tallahassee, Fla. 

,d b ! 
Dear Sir: — 
■•ii i,i- 
Your communication of the 28th tilt., requesting an 
official opinion received, as follows: 

"Chapter 5T17, Laws of Florida, provides that no 
foreign corporation shall transact business until it 
shall file in the office of the Secretary of State a duly 
authenticated copy of its charter or articles' of in- 



214 

corporation, and shall have received from him a per- 
mit t<» transact business in this State. The law fur- 
ther provides that the Secretary of State shall not 
issue the permit until he shall have received a sum 
equal to that which the corporation would have been 
required to pay as a charter fee, if it had been in- 
corporated in this State. 

"We frequently have application for license to do 
business in this State from mutual insurance com- 
panies. These corporations .are corporations not for 
profit, but are for the purpose of issuing insurance 
to its policyholders and any excess in the amount of 
premium collected is returned to the policy-holder 
as dividend. Each policy-holder has a vote in the 
management of the company. 

"Please advise me if it is necessary for such cor- 
porations to file a copy of their charter or articles of 
incorporation with the Secretary of State, and if so 
what fee should they pay." 

Replying will state that Chapter 6854, Laws of 1915, 
provides "any foreign iusu ranee company, or association 
of any class whatever doing business in this State without 
a license so to do shall be subject to a fine of $500 for 
each offense," etc. It is also observed that Section 5 of , 
Chapter 5717 provides that said Chapter shall apply to 
foreign insurance companies and all other foreign cor- 
porations which now are or may hereafter be required to 
obtain their certificates of authority to transact business 
in this State, except those which are excepted by its 
terms from the operation of the Act. 

it is observed that mutual insurance companies are 
not excepted from the operation of the above Act, and all . 
insurance companies must obtain licenses to do business in 
this State, and must comply with Chapter 5717 by pro- 
curing a permit from the Secretary of State; which law 
provides for a charter fee of $2.00 per thousand for each 
thousand dollars of capital stock until the maximum fee 
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of 1250.00 is reached ; also a fee of $5.00 to the Secretary 
of State for issuing the permit. 

Inasmuch as the mutual insurance companies referred 
to are corporations not for profit and have no capital 
stock, it is my opinion that sueb companies should be ad- 
mitted and a certificate issued by the Secretary of State 
when such companies shall have filed their articles of in- 
corporation, and paid $5.00, the minimum fee, to the Sf c 
retary of State. 

Respectfully snbmi i ted, 

VAN C. SWEAK1NOEN. 

Attorney Ueiieral, 



INSURANCE LOAN ON POLICY. 

Tallahassee, Fla., October 17, 1919 

Bon. J. C. Lwning, 
State Treasurer, 
Tallahassee, Fla. 

Dear Sir : — 

I am in receipt of your common ication of the 15th in- 
stant asking me for an opinion as to whether or not SB 
insurance company may cancel its paid-up policy of insur- 
ance for non-payment of the interest upon a loan thereon. 

As I understand the facts from your communicatiou 
and examination of the correspondence attached thereto, 
it is my opinion that if at the time the loan was made 
the policy was in fact a ; "paid-up" policy in the sense that 
all premiums had been fully paid thereon and that the 
policy was deposited with the company purely as collateral 
security for the loan the company could not legally cancel 
it. 
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However, if the compaiiy made the loan upon this policy 
as a ''paid-up" policy and the loan contract was in the 
nature of an assignment of the rights of the insured and 
'It- eaefieiary therein, which was to become absolute as 
a conveyance upon the happening of a certain contingency, 
such as for instance the non-payment of the interest, and 
that contingency did happen, then the policy would be- 
come i lie property of the company and it could cancel 
same. The distinction being that in the former case the 
policy would have been held as collateral security for the 
repayment of a loan — a pledge in fact — while in the latter 
<;ise it would have been a conveyance to become absolute 
upon the happening of a contingency. 

The rights of the company in this case depend alto- 
gether unon the terms and conditions of the loan. The 
principle is aptly stated in the sixth headnote to the 
case of Travelers Insurance Company v. Lazenby, 80 So. 
•_*5, which is as follows : 

"An Insurance Company, which loans money on its 
own paid-up policy as security, is in the same positioa 
as other loauers, or as loaners on other security, and can- 
not cancel the insurance or avoid the policy, in the ttb- 
genee of acquisition of title thereto, except by proceedings 
necessary in the case of other loaners." (The underscoring 
is the writer's. 1 

I return all papers herewith. 

Yours very truly, 

VAX C. 8WEARINGEN. 

Attorney General. 
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INSURANCE— LOAN ON POLICY. 
I 

Tallahassee, Fla., October 31, lull). 

* * 

Hnn. '.]. C. Luning, 
State Treasurer, 
Tallahassee, Fla. 

Hear Sir: 

S 

Replying lo your communication of the I'Oth instniit in 
further regard to the matter of the claim of Mrs. cinill 
against Metropolitan Life Insurance Company, of New 
York, in which I rendered an opinion on the 17th instant 
under a misapprehension of the facts which has been cor- 
rected by your latest communication, I beg to advise that 
in view of the corrected information I am of the opinion 
that the loan obtained by the insured to which the bene- 
ficiary was party, the same having been negotiated before 
the j/oliey in question became a paid-up policy, the rights 
of the insurer would still depend upon the terms am) OMfr 
ditions of the loan, but that the principles laid down in 
the Alabama case cited in my communication of the 17th 
instant would not lie applicable necessarily. 

However, as stated, the whole matter depends upon the 
terms and conditions of the loan, but as a matter of com- 
mon knowledge such loans are usually made with the con- 
dition that in default of their repayment or the interest 
theieon all rights under such glides shall be forfeited. 
Kuch contracts, so far as I know, are valid and have been 
upheld in the courts wherever. tested. 

I am returning herewith the correspondence, 
Yourg very- truly, 

VAN C. SWEARING EN, 

Attorney General. 
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STATE FUNDS— METHOD OF DEPOSITING IN 
BANKS. 

Tallahassee, Fla., January 30, 1920. 

Eon. J, C Lulling, 
State Treasurer, 
Tallahassee, Fla. 

Dear Sir:— *' 

I beg to acknowledge receipt of your cum muni cation 
of the 2yth instant, quoting Chapter 7929, Acts of 1919. 
and asking for my opinion as to "Whether or not, under 
the provisions of the law quoted above, the Governor. 
Comptroller and State Treasurer would be required to 
dej mi.s it all the State Funds, derived from taxatiou from 
the various counties of the State, in only one, two or three 
banks of the State in case said banks should hid the high- 
est percentage of interest for said funds, and should fur- 
nish security required by law and satisfactory to said of- 
ficials." And also "If certain banks should be the highest 
bidders for only a portion of said funds and the other 
bidding banks bid the same rate for the remainder of the 
funds, if in such case the law requires said officials to de- 
posit the remainder of such funds pro rata among banks, 
in the counties from which the remainder of such funds 
was received." 

In reply, I beg to advise, that, in my opinion, it would 
be the duty of the officials named to designate as depos- 
itories of all the State's moneys derived from taxation 
the bank or banks offering the best inducements as to 
interest and securities. In other words, if the proposal 
<f <me bank should be for all the moneys available for de- 
posit and upon terms better than that of any other that 
such bank should be designated as such depository. If 
there be more than one such proposal then the deposits 
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should' be equally distributed among them. If, on the 
other hand, one or more banks should be the bent bidders 
for only a portion of the moneys, while such portion 
should be deposited in such bank or banks, the remainder 
of the moneys available for deposit should be deposited 
in the bank or banks offering the best inducement for such 
remainder, and in the event all such inducements are 
equal, such deposits should be distributed as provided by 
the statute named, i. e.. to the banks of the several coun- 
ties pro rata according to the proportion of State taxes 
paid by such counties. 

The language of the statute is, in my opinion, capable 

of no other interpretation than that upon deposit of the 

State's moneys the State should receive the maximum re- 

■ turn, and that it is upon that baBis that the depositories 

should be designated. 

Yours very truly, 

VAN O. SWEAR INGEN, 
Attorney General. 



BOND ISSUE— JACKSON COUNTY SPECIAL TAX 
SCHOOL DISTRICT NO. 1. 

Tallahassee, Fla., March 16, 1920. 

Hon. J. C. Liming, 
State Treasurer, 
Tallahassee. Fla. 

Dear Sir: — 

In reference to the transcript oi record of the twenty 
thousand dollar bond issue of Special Tax School Dis- 
trict No. 1, Jackson County, which yon transmitted to 
this office for examination by me, I beg to advise that 
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before this office can pass favorably upon this bond is- 
sue it will be necessary for it to be made to appear that 
a valid district existed ; i. e., that the district proposed 
to issue the bonds was created as required By law. The 
transcript which you delivered to mfe for examination 
fails to do this. 

Special Tax School Districts are created, as you know, 
upon petition of one-fourtli of the qualified electors who 
pay a tax on real or personal property residing within 
the territory forming the district. When this petition 
is filed, and after the Board has ascertained that it is in 
order and signed by the requisite number of qualified 
petitioners, it should be published once a week for four 
successive weeks in some -newspaper published in the 
county and having a general circulation throughout the 
county (Section 401, General Statutes, 1906). Your 
transcript should show by affidavit that this petition 
was duly published. 

When publication of this petition has been duly made 
as required by this State, and proof of the publication 
filed, the Hoard, if it considers the petition favorably, 
should pass a resolution reciting the fact and calling 
the eleetiou. Notice of this election is required to be 
given by publication once a week for four consecutive 
weeks prior thereto in a newspaper published in the 
county and having a general circulation throughout the 
county (Section '402, General Statutes, 1906). Then 
proof of publication of this notice should also be made 
and filed with the Board. The Board also is required to 
select inspectors and clerk for such election and the re- 
turns made by the inspectors are filed with the Board 
and canvassed by it. 

The same proceedings, both as to the creation and 
change of boundaries of the district, if any, in question, 
should be set out and proven as above. 

The petition, resolution and notice of publication, 
proof of publication of the petition, proof of publication 
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of the notice of election, returns of inspectors and clerk, 
result of canvass and publication of result of the elec- 
tion by the Board, should be made a part of the minutes 
of the Board, both as to the creation and change of the 
boundaries, if any, of the district. It is very essentia] 
that the petition should be recorded iu both instances, 
because no action can be taken except upon tbe petit ion 
tiled as required by the statute, and the boundaries of tbe 
district proposed to be created are required to be set 
out in tbe petition. 

Before passing upon this mater it will be necessary 
that I have a certified copy of the minutes of the Board 
showing the action taken in these several matters. ( 

Yours very truly, 

VAN O. BWEAKIXUKX, 

Attorney General. 



BOND ISSUE— CITY OF HAM ANN A. 

Tallahassee, Fla., July 15, 1920. 

Hon. J. V. Lfiminy, 
State Treasurer, 
Tallahassee, Fla, 

Dear Sir :— 

1 beg to acknowledge receipt of yours of the 12th iu- 
slanf, transmitting papers in the case of the City of Mu- 
rianna, a Municipal Corporation, v. The State of Florida, 
proceedings under Chapter UStiS, Laws of Floridu, to vali- 
date a certain bond issue of said Corporation, an J note 
that you desire my opinion as to the legality of said 
iacae. 
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In reply I beg to advise that the procedure prescribed 
liy law appears to have been followed, and that the court 
obtaiued jurisdiction of the parties aud the subject mat- 
ter. Such being the case, by the terms of Hie statute, the 
order of validation becomes conclusive on all parlies, ami 
the validity of the bonds shall never be called in ques- 
tion in any court in this State, subject, however, to the 
right of the State to appeal, which right does not expire 
until six mouths after the date of the validating order.- I 
am, therefore, of the opinion ihat the said bonds will con- 
stitute a valid and binding obligation upon l be said munic 
ipality and will be unquestionable ujton the expiration of 
the time within which an appeal may lie taken. 

I return all paper* herewith. 

Yours very truly, 

VAX C. KYVEARINGEX. 

A t to r ne v G e 1 1 eral . 



BOND ISSUE— CITY OF MARIANNA. 

Tallahassee, Fla., July 23, 1920. 

Son. J. C, htminff, 
State Treasurer, 
Tallahassee, Fla. 

I >ear Sir : — 

I am in receipt of yours of the 22nd instant, trauAnit- 
ling certain papers in connection with the bond issue of 
the City of Marhmna, aud the validation proceedings had 
in the court. 

In reply thereto, I beg to advise that in my opinion 
these bonds constitute a binding obligation upon the City 
of Marianna — the order validating the same being con- 
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elusive upon the parties, unless an appeal is taken and 
pending within the time limit prescribed by the statute of 
1911. 

In view of the fact tlnit these bonds were authorized 
more than five years ago and seem not to hare been placed 
on the market for that jieriod, I suggest that you satisfy 
yourself that there is and has been do question of the 
validity of the issue raised. 

I return all pajiers herewith. 

Yours very truly, 

- VAN C. 8WEARINGEN. 

Attorney Genera). 

*■ 

■ BOND ISSUE— CITY OF TALLAHASSEE. 

Tallahassee, Fla., July 30, 1920. 

Hon. J. C. Liming, 
State Treasurer, 
Tallahassee, Fla, 

Hear Sir: — 

I have examined the proceedings taken in the issuance 
by the City of Tallahassee, Fla., of certain bonds for the 
purposes and the amounts hereinbelow set out, to- wit : 

1st. For the issue and sale of negotiable bonds of said 
city to the amount of one hundred and seven ty-flve thou- 
sand dollars par value, five thousand dollars thereof to 
mature each year for five years, beginning with the year 
1926, six thousand dollar? thereof to mature each year for 
the five years beginning with the year 1931, seven thou- 
sand dollars thereof lo mature each year for five years 
beginning with the year 1936, eight thousand dollars 
thereof to mature each year for five years beginning with 
the year 1941, and nine thousand dollars thereof to ma- 
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lure eaeh year for five years beginning with the year 
UMii, and to bear interest at the rate of five l>er cent, 
per annum, payable semi-annually, for the purpose of im- 
proving and extending the waterworks, electric light ami 
^as plants of said city. 

2nd. For the issue and sale of negotiable bonds of 
said ci'y to the amount of ten thousand dollars pur value, 
to inn for twenty years from date, ami to Lear inteiest 
at the rate of five per cent, per annum, payable semi-an- 
nually, for the purpose of extending the seweruge sys- 
tem of said city, 

3rd. For the issue and sale of negotiable bonds of 
stfid city to the amount of ten thousand dollars par value, 
to run for twenty years from date, and to bear interest 
at the rate of five per cent, per annum, payable semi- 
annually, for the purpose of paving College avenue. 

4th. For the issue and sale of negotiable bonds of said 
city to the amount of six thousand dollars \mv value, to 
■ run for six yearn from date, and to bear interest at the 
rate of five per cent, per annum, payable M'tiii annually, 
for the purpose of funding a like amount nt electric light 
bonds of said city which matured duly |, 1!»1!), 

."lih. For the issue and sale of negotiable bonds of 
said city to the amount of eleven thousand dollars par 
value to run for fifteen years from date, and to bear in- 
terest at the rate of five per cent, per annum, juiyable 
semi-annually, for the purpose of funding a like amount 
of interest- tearing certificates of indebtedness of said 
city which are past due. 

From my examination it appears that the proceedings 
taken in the issuance of said bonds were regular and 
authorized by law, and that they constitute a binding 
and legal obligation upon the City of Tallahassee. 
Tours very truly, 

VAX C. SWEAR INGEK. 
Attornev General. 
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LICENSE— NO TAX ON MANUFACTURE OP 
BROOMS AND AXE HANDLES, 

Tallahassee, Fla., November 18. 1920. 

Hon. J. C. L ii it in (j. 
7'rrttxiiifr, 
Tattahatsee, /■'/«. 

Dear Sir: — 

I am in receipt of your letter of the 17th iiist, to 
which \h attached a letter from Andrew Murphy to State 
Treasurer, dated November 15, 1!>20, and noli* that you 
desire mi opinion upon the questions involved in Mi. 
Murphy's letter. 

Repaying to your corn muni cation, I 1k_*<; tit ";nl vise that 
there is no license tax on the manufacture of broom* or 
axe handles in this State, hut there is a liceuse tax on the 
manufacture of harness and saddlerv. Ma sac-collars 

would doubtless lie classed as harness. 

The fact that articles are manufactured with out nsing 
machinery, would not in my opinion have anything to 
do with the question of a license tax. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



is— Atty. o*n 
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SCHOOLS— PURCHASE OF SITE FOR SCHOOL 
BUILDING. 

Tallahassee, Fla., July 3, 191!). 

Hon, IV. W. Shmts, 

Superintendent of Public Instruction, 

Tallahassee, Fla. 

Dear Sir: — 

Replying to your verbal request for my opinion upon 
tlie questions submitted in a letter to you from Hon. \V. 
O. Lemasters, County Superintendent, Rrooksville. Flor- 
ida, under date of June lioth, relative to I lie question of 
purchasing site for school building and the niauner of 
securing funds for the purchase thereof, I beg to ndvWe 
that I am transmitting to you herewith opinion of the 
Supreme Court in the case of Langford, et al.. v. Board of 
Public Instruction of Lee County, which takes into con- 
sideration the provisions of Section 324 of the (Jeneral 
Statutes of Florida mentioned by Mr. Lemasters, and by 
reading this opinion it will give the informal ion lie de- 
sires. 1 suggest therefore that yon forward him tins 
copy of the above mentioned opinion with the request 
that he return same to you when it has served his pur- 
pose. 

Yours very truly, 

VAN C. BWEAKLNGEN, 

Attornev General. 
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SCHOOLS— GRANTING TEACHERS' CERTIFI- 
CATES. 

Tallahassee, Fla., August 14, 1919. 

Bon-. W. V. Sheafs, 
State Suiierintendent, 
Tallahassee, Fla. 

I>ar Sir:— 

I am in receipt of yours of the 13th instant, asking for 
us v opinion as to the authority of the Commission 
created by Section 17 of Chapter 7372, as amended by 
Chapter 7942, Laws of 1919, to issue certain certificates. 

In my opinion the correct answer to both of your ques- 
tions should be in the negative, Iwcause: 

One of the prerequisites lo the issuance or a ceititicati' 
by the State Suiierintendent is that the applicant must 
have graduated prior to June 15, 19U5. The applicable 
language of the govern iug statute is "Any regular grail 
uate * .* * having graduated * * • since June 
lTi, 1905, * * * shall file an application in the form 
prescribed * * *. which furm shall contain * * 'acorn 
plete transcript of the applicant's college record, show 
the branches pursued, and completed • • • w jt|, a 
certified copy of his or her diploma." 

The diploma or certificate of graduation is nothing 
more or less than the written evidence of the fact that 
the bolder has completed the course of study upon which 
the diploma or certificate is based. The material fact 
to be detenu hied is whether or not the course of study 
of the branches pursued was completed within the time 
limit. 

I gather from conversations with the members of the 
Commission that difficulty has arisen in the matter of 
the issuance of certificates in the cases of those who bold 
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college degrees conferred since June 15, 1905, but who, 
as a matter of fact, are regular graduates of schools or 
colleges, lining completed such regular course jirior to 
the date named. In such cases I am of the opinion that 
yon would uot be authorized to issue such a certificate. 
In ttlier words, I think tiie time of the completion of the 
regular course, which is the basis of the application for 
a (ertiticnte. is the test und not the date of the written 
evidence of such completion. 

I find further suppoit for nrv conclusions in (he matter 
in considering that it was the obvious intent of the leg- 
islature Unit this class of certificates should be issued 
to those, auj those only, who were, comparatively speak- 
ing, fresh from the study of those branches which they 
citulil. under the certificates issued by the State Super- 
inteudcut, 1h? permitted tit tench in the public schools of 
Flo; ida. This record, of course, becomes of lessened 
vitality as time removes rs further from the date fixed 
by the statute?, bat it was necessary to fix some date in 
order to accomplish the end desired. 
Yours very truly, 

VAX C. SWEARING EN. 

Attorney General. 



SCHOOLS— CONTRACT FOR TEXT HOOKS, ETC. 

Tallahassee, Fla., September 6, 191!). 

Son, W. N. Cheats, 
Shit? Superintendent, 
Tallahassee, Fla, 

Dear Sir:— 

I have before me letter of American Book Company, to 
which is attached a continuation certificate for their 
Elementary School Book Contract. 
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This certificate is sufficient, provided that their pre- 
vious contract was for elementary school books. Yon 
will note that the certificate lias reference to a liond 
executed November 12, 1917; this bond being for the 
faithful performance of a contract of that date. If that 
contract was for elementary school books, and the bond 
covered the same, the certificate is sufficient, otherwise 
mention should be made in the certificate to cover Ele- 
mentary School Books Contract for this year. 

I return the letter and certificate herewith for your 
action in accordance with the views above expressed. 
Tours very truly, 

VAN C. SWEAR I NO EN, 

Attorney General. 



FERTILIZERS— APPLICATION FOR CERTIFI- 
CATE. 

Tallahassee, Fla., March 11, 1919. 

Hon. W. A. McRae, 
Commissioner of Agriculture, 
Tallalwsiiee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 10th in- 
stant, as follows: 

"The Nitro Phospho Corporation of Oca la, Flor- 
ida, through its President, Mr. 11. W. Lloyd, has filed 
u request for registration of its produce, 'Phos-pho- 
germ.' 

"I hand you herewith the 'Request for Regisira- 
tion,' with) a copy of analysis of these goods both by 
the State Chemist of Florida and Georgia, and also 
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a divora statement of the analysis of nine bags of 
Phus-pho-germ, attached by State Inspector Marcus 
Eudell. at Fort Pierce, on February 25th, 1919, and 
analyzed by the State Chemist and transmitted to 
this Department as Analysis, Official 8a mule No. 
2668, on March 71 h. 

"In view of the requirements for registration, un- 
der our fertilizer law. and further in view of the 
data furnished herewith and asked to be a part of 
of this communication, shall I accept this Request 
for Registration, and if not, what is necessary to 
I* done, if anything, that the matter may be prop- 
erly adjudicated?" 
Be] dying to your inquiry, 1 beg to advise that Section 

1207 of the General Statutes, of Florida (19(101 provides 

as follows ; « 

"Any manufacturer or importer of or agent for the 
sale of commercial fertilizers, previous to offering 
the same for sale in this State, shall tile with the 
Commissioner of Agriculture annually a paper giv- 
ing the name of his principal agent or agents in the 
State of Florida, also the name and guaranteed 
analysis, under oath, of the fertilizer or fertilizers 
offered for sale by him." 

The application of the Nitro Phospho Corporation 
made under oath as to the guaranteed analysts of its 
r n 'u< t •■ Phos-pro-germ" is as follows: 

"Available Phosphoric Acid 1/1(1 of 1%; Nitro- 
gen, estimated as ammonia 1/10 of 1%J Potash 
(K«0) soluble 1/10 of \ r / f ; Insoluble Phosphoric 
Acid 1/10 of 1%; Moisture vaporizing at 212 Deg. 
Flit. 25%; Chlorine not 1%." 

Tlie analysis of this product as made by the State 
Chemist shows available Phosphoric Acid (iri r .{ ; Am- 
monia 1.55%; Potash .19%; Insoluble Phosphoiic Acid 
13.05% ; Moisture 16.45%. 
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The guaranteed analysis of fertilizers to be filed with 
the Commissioner of Agriculture is to* be ait analysis 
showing the actual percentage of Ammonia, Phosphor it- 
Acid, Potash, etc., as near as possible. 

It appears from a comparison of the analysis as filed 
with you by the Nitro Phospho Corporation of its pro- 
duet "Fhos-pho-gerin," and the analysis made by the 
State Chemist thereof, that there is a wide variance in 
the percentages of the various ingredients. Assuming 
the analysis as made by the State Chemist is correct. 
then the Guaranteed Analysis as tiled with this appli- 
cation for registration is not such a one as is contem- 
plated in Section 1267 of the General Statutes, for the 
reason that it does not represent the true value of the 
ingredients as required, and I think you would be au- 
thorized to refuse to register for sale in this State the 
above mentioned fertilizer under analysis as guaranteed 
by the Nitro Phospho Corporation in its application for 
registration, until such time as an application is filed with 
you showing a correct analysis of the ingredients thereof. 
Respectfully submitted, 

VAN C. SWEAR IN GEN, 

Attorney General. 



APPROPRIATIONS— STATE MARKETING BUREAU. 

Tallahassee, Fla., March 18, 191». 

Han. W. A. McRae, 
Commissioner of Agriculture, 
Tallahassee, Fla, 

Dear Sir: — 

Replying to your communication of the 17th instant 
wherein you asked to be advised as to whether or not the 
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Mil creating the State Marketing Bureau carries with it 
an appropriation, I beg to advise that the law creating 
k:ik1 bureau is Chapter 7315, Laws of Florida, Acts of 
HUT. Tbe third section of this Act provides as follows: 
"The Marketing Commissioner sliall have his head 
quarters and hold his office in the city of Jack- 
sonville, and upon the approval of the Commissioner 
of Agriculture may employ a clerk or clerks when 
necessary, but at no time may the expenses of the 
Marketing Commissioner exceed the sum of $l."i,000 
per annum, and tbe sum of $15,001), or as much as is 
necessary is hereby appropriated out of the funds de- 
rived from sale of fertilizer stamps to lie [ ,n.| in l lie 
eaDie manner as all other State expenses are paid.*." 
It is my opinion that there is not created by this Act 
a con tinning appropriation from year to year. 
Yours very truly, 

VAN C. SWE A R T N't i E X , 

Attorney General. 



APPROPRIATIONS— MAY EXPENSES CLERK RE 
PAID FROM. CERTAIN. 

Tallahassee. Fla., Joly 8 t 1919. 

Hon. IV. A. McRae, 
Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 8th in- 
stil nt, in which you ask my opinion as to whether or not 
you would be authorized to approve a voucher covering 
traveling expenses of one of your clerk's trips on official 
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business for the office out of that item in the appropria- 
tion bili under the head of Commissioner of Agriculture, 
which reads as follows: "Traveling and other contingent 
excuses, Commissioner of Agriculture on official busi 
ness," 

Replying to your inquiry I beg to advise that it appear* 
from the language used in this particular paragraph of 
the appropriation hill that the amount allowed thereunder 
was for the relief of ihe Commissioner i»r Agrh-ulture 
himself, and would not he a proper fond out of which 
to pay traveling expenses as outlined by yon. I beg to 
say, however, that I think such expenses as mentioned 
could be properly | aid oat of the funds provided ha the 
next paragraph of the appropriation hill, under the head 
of Commissioner of Agriculture, which paragraph reads 
as follows: "Stationery and other contingent eXpenaea, 
Agriculture Department.*' 

Yours very truly, 

VAN c. SWEABENOEK, 
Attorney Oeneral. 



STATE EMPLOYEES NOTARY FEES. 

Tallahassee, Fla . duly 1(1. in 19. 

Bon. W. A. McJtac, 
Commissioner of Agriculture, 
Tall&hansce, Fla. 

Dear Sir: — 

Replying. to yonr communication of the nth instant, 
with reference to the practice of certain State employees 
rendering bills for notary fees at the end of the month for 
attesting official papers for the State. I beg to advise 
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that it is rather unusual far bills to be rendered for such 
services when performed in connection with the office in 
which such employee is engaged. Of course, where an 
employee in any department is appointed notary public, 
such expense as is incurred on account thereof, and the 
providing of a seal, should be borne by the office. 
Yours very truly, 

VAX C. SWEAKINGEN, 

Attorney General. 



FOODS AXI> FERTILIZER!*— COLLECTING PEN. 
ALTY FOR FAILURE TO COMPLY WITH LAW. 

Tallahassee. Flu., August 12, 11)1!). 

■ ■ 

Hon. W. A. McRae, 

Co mm is s toner of Agriculture, 

Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of yours of the 5th instant, asking for 
my interpretation of Section 8 of both Chapters 56(H) ami 
5661, Acts of 1907, as respects the manner of procedure 
by your department in collecting the penalties Imposed 
upon the persons who sell commercial feed stuff or com- 
mercial fertilizer in this State which is not tagged as 
required by law; also asking for my opinion as to the 
same under Sections 4 and 5 of each of said Acts. 

In reply I beg to advise that there seems to be no pro- 
vision for the collection of the penalties prescribed in the 
sections numbered six other than the forfeiture of the 
articles, the proceeds of the sale provided for being re 
qnired to be paid into the State Treasury. 
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In regard to Sections 4 and 5, I am of the opinion that 
the penalties there imposed may be collected by an or- 
dinary suit at taw by the Commissioner of Agriculture in 
some court having jurisdiction of the amount involved, 
this in addition to the forfeiture of the property by bale. 
Very respectfully, 

VAN C. SWEARINGEN, 

Attorney General. 



FOOD, DRUG AND FERTILIZER INSPECTORS— 

PAYMENT OF EXPENSES— APPROVAL OF 

VOUCHERS. 

Tallahassee, Fla., August 1, 11*19. 

Hon. W, A. McRae, 
Commissioner of Agriculture, 

Tallahassee, Fla. 

Dear Sir: — 

1 am in receipt of your communication of the 8th ul- 
timo asking for my opinion ;is to whether or not the 
Comptroller is authorized to pay detailed vouchers for ex- 
penses of the Food, Drug and Fertilizer Inspectors of the 
Department of Agriculture, upon the approval of the Com- 
missioner of Agriculture onlv. 

In view of the provisions of Chapter 6541, Laws of 1911, 
a construction of which, insofar as it relates to the sub- 
ject matter of your inquiry, is involved, I am of the opin- 
ion that the Comptroller would be authorized to pay such 
vouchers upon the approval of the Commissioner of Agri- 
culture only as the statute mentioned seems to contem- 
*plate the approval of the latter officer only as a pre- 
requisite to the Comptroller's favorable action thereon. 
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This conclusion in nowise conflicts with the views ex- 
pressed in the opinion by this office rendered to the State 
Chemist December 7th, 1917, and appearing at page 347 
of tbe report of the Attorney General covering the period 
of January 1, 1917, to December 31, 1918. 
Very respectfully, 

VAN C. SWEARINGEN, 

Attorney General. 



LAWS— CONSTITUTIONALITY OF CHAPTER 7919, 
PROVIDING FOR HOG CHOLERA SERUM, ETC. 

Tallahassee, Fla., August 19, 1919. 

Hon. W. A. HcRtw, 

( "out m i9sUmer of AgHcultttre, 

Tallahassee, Fla. 

Dear Sir: — 

I beg to acknowledge receipt of yours of tbe 15th in- 
stant asking for my opinion as to whether or not Chapter 
7919, Acts of 1919, is operative, by whicb you mean, as I 
take it, that you desire my opinion as to whether or not 
it is constitutional. * 

The title of this Act is: "An Act to Provide Hog Cholera 
Serum anil Virus for the Suppression of Hog Cholera in 
the State of Florida." 

The purpose of the Act thus expressed in the title is 
the suppression of a disease among hogs which, as a mat- 
ter of common knowledge, is extremely deadly to that 
species of animal. 

The means to the end sought, as expressed in the title, 
is the providing of sernm and virus the treatment with 
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and application of which is a preventative, which is also 
a matter of common knowledge. 

Section 16, Article 3 of the Constitution, provides that 
''Each law enacted in the Legislature shall embrace but 
one subject and matter properly connected therewith, 
which subject shall be briefly expressed in the title." 

Our Supreme Court has held in the case of State v. 
Bryan, 50 Fla. 283, 39 So. 929, "It is sufficient that the 
title should express the subject and it is not necessary for 
it to set out the matter properly connected therewith." 
Citing State v. County Commissioners, 23 Fla. 483, 3 So. 
193, ex parte Wells, 21 Fla. 280, Schiller -v. State, 38 
So. 706. 

"If the title fairly gives notice of the subject of the act, 
so as reasonably to lead to an inquiry into the body of the 
bill, it is all that is necessary. It need not lie an index to 
the contents." 

Hoi ton v. State, 28 Fla. 303, 9 So, 710. 

State v. County Commissioners, Supra. 

State v. Palmes. 23 Fla. 602, 3 So. 171. 

Ktate v. Green, 3G Fla. 154, 18 So. 334. 

State v. Burns, 38 Fla, 367, 21 So. 290. 

The title to the Act mentioned is so framed, it seems 
to me, "as reasonably to lead to an inquiry into the body 
of the bill." The first impulse ordinarily, of one reading 
the title, would be to follow into the body of the bill and 
Thus determine as to how it was purposed therein to ac- 
complish the purposes named in the title, viz. : "to provide 
hog cholera serum and viruB." 

In view of the rule that all reasonable doubts of the 
constitutionality of an Act should be resolved in favor of 
its validity and- the above cited decision, it is my opinion 
that the Act mentioned is valid and operative. 
■ * Very respectfully, 

VAN C. SWEARINGEN, 
Attorney General. 
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GASOLINE— OIL INSPECTION LAW— PROVIDES 
FOR FIXING STANDARDS. 

a 

Tallahassee, Fla., March 23, 1920. 

Hon. TF. A. McRae, 
Commissioner of Agriculture, 
Tultahagsee, Fla,. 

Dear Sir: — 

i 

I am in receipt of your letter of the 22nd instant read- 
ing as follows: 

"Under Sections 1 and 14 of Gasoline Inspection Law. 
it is provided that the Commissioner of Agriculture 
shall fix standards of quality governing gasoline, kero- 
sene, naptha, benzine and other like products of petro- 
leum to he used for cooking, heating and power purposes 
in the State. 

■ These standards have been set covering gasoline and 
kerosene. It is desired to know if additional standards 
may be get covering naptha. benzine and other like pro- 
ducts contemplated by the law, aud blends of such pro- 
ducts. 

"Mr. J. H. Sherrell', of Pensacola, applies for permis- 
sion to sell a product composed of a mixture of Benzol 
(a product 'of the distillation of coal, not a product of 
petroleum) and Naptha la product of petroleum.) We 
wish to be advised if this hlend is taxable under this 
law; and also if it must conform to the standards set for 
«asoline, or if a separate standard must be set for same." 

Replying to your communication I beg to advise that 
it is my opinion that under the provisions of Sections 1 
and 14 of Chapter 7905, Laws of Florida, Acts of 1919, 
the Commissioner of Agriculture should fix standards 
of quality and promulgate rules and regulations cover- 
ing the sale of the product which Mr. J. H. Sherrell of 
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Pensacola, Florida, applies to you for permission to sell 
iu this State, ami that under the provisions of Section 
9 of said Chapter audi product would be subject to the 
one-eighth cent per gallon tax as provided therein. 

Staff very truly, 

VAN C. 8WEAKINGEN, 

Attorney General. 



FLORIDA CO-OPERATIVE COLONY— PLAN OF 
DOING BUSINESS, ETC. 

Tallahassee Fla.. May II. lirju. 

Hon. W. A. McRae, 

Oom i» hxmner uf A t/ricnlt urn, 

Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of yours of the 5th instant, to which 
are attached a copy of a letter to you from William Lee 
Pupbani, in regard to the Florida Coojierative Colony, 
together with several exhibits purporting to set forth 
the plan of organization and operation of said promised 
Colony, and note that you request my opinion as to 
whether or not the plan of pmeedui* tt i utlined by the 
exhibits is legal, and whether or not there is legal basis 
for the representations made in said exhibits. 
■ I think that a sufficient reply to your communication 
would be an answer to the several inquiries pro|Hmnded 
to you in the letter mentioned, and 1 shall adopt that 
course, the following paragraphs as numbered being re 
sponsive to the inquiry of the corres[>omIing number. 
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1. The United States Government did make u survey 
of water bottoms m the Apalaenieok Bay, but did not 
plant tlie same. 

2. There are not now seven thousand aeies of these 
hoi loins, because they have been greatly depleted. Tbe 
State has done considerable planting, but bow there are 
considerably less than seven thousand acres, and ihe 
extent of the same is simply a matter of estimate. 

3. This law provides tliat the Commissioner of Agri- 
culture may lease any of these bottoms not claimed un- 
der some prior grant or alienation to i itizens of Florida, 
flrnis composed of Florida citizens, domestic corpora- 
tions and foieign corporations authorized to do business 
in this State. Xo one person or firm shall hold or own 
stock in more than one oyster or clam corporation, or 
l'i'iu leasing such bottoms. Such leases may be i>eipetual 
under the restrictions named in the iaw. The annual 
tax thereon is fifty cents per acre or fractional acre, paid 
in advance. Xo person, firm or corporation shall own, 
hob] or control more than five hundred acres of such 
Water bottoms, and any person, fiim or corporation, 
which holds or controls or seeks or attempt to hold or 
control by partnership or otherwise, except under condi- 
tions named in the law, more than five hundred acres by 
any scheme, agreement or understanding, or combina- 
tion whatsoever, or by any right whatsoever, shall for- 
feit all leases held by him or it. 

4. It is a faet the law provides that after a period of 
ten years from the date of the lease, tbe rentals j>er an- 
num shall be increased to a minimum of One Dollar per 
acre per a tin urn, but until such time the annual rental 
is fifty cents per acre. 

5. The duties of the Shell Fish Commissioner is to 
execute the laws governing the fish industry, but he is 
not required by law to see that each citizen of Florida 
who lawfully applies gets a bottom suitable for oyster 
culture. Each applicant makes his own selection, and 
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there is no guarantee that any official can give that the 
bottoms bo selected are suitable for oyster cultivation. 
It is to he assumed, of course, that the Shell Fish Com- 
missioner will do what he can to promote the industry, 
and will afford all the protection possible consistent 
with his powers and duties. 

fi. This inquiry isanswe:ed by the last sentence of 
the foregoing. 

7. Experience in the commercial world has demon- 
strated, I think, that co-operation in certain enterprises 
is conducive to greater success than could be attained 
by individual efforts, lint this is a matter of opinion and 
business policy sis to which I would not undertake to 
advise in this connection. 

The foregoing answeis, I think, your inquiry as to 
whether or not there is Icjjal basis for tin 1 procedure out- 
lined by the exhibits mentioned, and the ret nxentat ions 
therein made. 

As to whether or not the claims as to results are jus- 
tified, I am not utile to say, nor do I consider myself suf- 
ficiently familiar with the oyster industry to express an 
opinion, this being a matter within the knowledge of 
those experienced in the business. 

I return all exhibits herewith. 

Yours very truly, 

VAN c. swearing en. 

Attorney General. 



16 — Atty. Gen. 
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GASOLINE-OIL INSPECTION LAW— SAMPLES, 
HOW OBTAINED. ' . 

Tallahassee, Fla., May 12, 1920. 

Hon. M\ A. McRae, 
Commissioner of Agriculture, 
I'ullahassee, Fla. 

Bear Sir: — 

I beg to acknowledge receipt of your conminnicntion 
of the 8th instant, asking for my opinion as to Section S 
of Chapter 7905, Acts of 1910, known as the "Gasoline 
Inspection Law,'' ami slating that a certain dealer harf 
refused to allow one of the Inspectors to draw a sample 
from his stock without paying for the same. 

After a careful study of the section mentioned, to- 
gether with other provisions of the law, 1 have reached 
the conclusion that in the absence of a provision requiring 
(he dealer to furnish a sample of his stock free to an 
Inspector, the latter is without authority to take the 
same without paying for it. 

The particular section mentioned authorizes the issu- 
ance of a search warrant to gain access to places where 
such oils are kept "for the purpose of examination, or 
inspection and drawing sain pies," but does not authorize 
the drawing of samples without paying for the same. 

Yours very truly, 

VAN C. SWEARINGEN, 
• Attorney General. 
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GASOLINE OIL INSPECTION LAW— BEGINNING 
OF FISCAL YEAR. 

Tallahassee, Fla., July 14, 1920. 

Bon. W. A. McRae, 
Cammissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 14th instant, in 
which you ask for uiy opinion as to when Die fiscal year 
of the Oil Division of the Department of Agriculture be- 
gins and ends. 

Replying to your inquiry, I beg to advise that the law 
does not specifically fix the time of the beginning and 
ending of the fiscal year. The provisions of Section 12, 
Chapter 7905, Acts of 1919, are as follows : 

"That on January 1st of each year, the balance, if ain. 
remaining in the 'Gasoline Inspection Fund,' after all 
the salaries and other expenses for carrying out the pro- 
visions of this Act shall have been .paid, shall be trans- 
ferred by the State Treasurer to the State nigh way Fun 1, 
and placed at the disposal of the State Road Department 
for construction and maintenance of the public roads of 
the State." 

Taking the above section of the law as n guide, it 
being the only provision thereof which in any wise touches 
upon the transfer of the balance, if any, of the Gasoline 
Inspection Fund, I am inclined to the opinion that the 
fiscal year for the operation of this law should begin 
January 1st and end December 31st of each year. 
Yours very truly, 

VAN C. SWEARING EN, 
AttoAey General. 



244 

CONVICTS— COUNTY HIRING FEMALES. 

Tallahassee, Fla., July 14, iy20. 
Hon. W. A. McRae, 
Vomnnissioner of Agriculture, 
Tallahassee. Fla. 

* * 

Dear Sir: — 

I am in receipt of your letter of the 13th instant, with 
corrcsjiondeuce lietween Hon. John 11. Carter and your- 
self relative to the question of the hiring out of county 
female convicts, and have noted what is stated therein. 

Replying to your inquiry, I beg to advise that u[*>n an 
examination of the law — Section 1, Chapter 7&W. Acts of 
1!>L7, which, iu part, reads as follows: "But no Board of 
County Commissioners shall lease or hire out any female 
convict t except for domestic or agricultural labors f or 
any mate prisoners sick and diseased to such an extent 
as not to be able to perform manual labor." It is my 
opinion tha< the Hoard of County Commissioners may 
lease female convicts for domestic or agricultural labors. 
It would be a question of fact as to whether or not surh 
convirt!-; wlu-n h-asH pii Turin such labors. 1 do not think 
that the law goes so far as to restrict the leasing of female 
convicts' to any particular class of citizens. The limita- 
tion is apon the kind of service they are to perform, 
whether it be performed for a person in agricultural pur- 
suits or other lines of endeavor. 

The word "domestic" means "of or pertaining to one's 
iiouse or home, or one's household or family." Therefore, 
when county female convicts are leased the lessee should 
observe strictly the terms of the law with reference to 
the kind of labor such convicts may be required to do. 
Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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GASOLINE OIL INSPECTION LAW— PRODUCTS 
SUBJECT TO TAX. 

Tallahassee, Fla., September 15, 1920. 

Eon. W. A. McRae, 
Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: — . * 

I am iu receipt of your communication of tlie 13th in- 
stant, stating that the Sherriil Oil Company of Pensacola 
received a shipment of gasoline, which, upon analysis, 
did not come up to the required standard under Chapter 
7905, Acts of 1919, and that said Company was given no- 
tire of such failure and thereafter sold the remainder of 
the shipment to another company to be used as a solvent 

I note that you request my opinion as to whether or not 
the gasoline sold by the Sherrill Oil Company to be used 
as a solvent is subject to the tax provided by the statute 
named. 

In view of the provisions of the law that gasoline and 
other like products "used for illuminating, heating, cook- 
ing or power purposes sold, offered or exposed for sale in 
this State shall be subject to inspection and analysis," 
and that the same act provides for a tax upon such prod- 
ucts, I am of the opinion that any such product used or 
intended to be used for other than illuminating, heating, 
cooking or power purposes is not subject to the tax. So 
much of said shipment, however, as was sold for either 
of the named purposes would be subject to the tax. 

Yours very truly 

VAN C. SWEARINGEN, 
Attorney General, 



FLOR IDA CO OPER ATI YE COLON Y— PRO V 1 SIONS 

OF DECLARATION OF TRUST. 

Tallahassee, Fla.. September 15, 1920. 

Bom. W. -1- McKae, 
Commissioner of Agriculture, 
Tallahaswv, Fla. 

Dear Sir: — 

Replying to your communication of the 7tli instant, 
asking for my opinion as to the legality rtf the OFt'LA RA- 
TION OF TRUST of the Florida t'o-Opei-utive Colony, 
especially with reference to ihe provisions of the second 
paragraph of Section 14 of the. pamphlet prepared by the 
Shell Fish Commissioner, containing laws and rules gov- 
erning the Shell Fish industry of this State. I beg to ad- 
vise that according to the letter of the statute the eon- 
trolling of, or the attempt to control more than five hun- 
dred acres of such water bottoms by any person. Ann 
or corporation by any scheme, agreement or understand- 
ing or combination whatsoever, or by any right what- 
soever, would subject such person, (inn or corporation to 
a forfeiture of all leases held by such. 

It would seem, therefore, that the Trustees named in 
the I>eclaratiou of Trust mentioned, copy of which is sub- 
mitted with your communication, could not legally hold 
or control more than the named maximum acreage. 

I return all pa pert* herewith. 

Yours very truly, , 

VAN C. SWEARINGEN, 

Attornev General. 
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FISHING— NON-RESIDENT LICENSE. 

Tallahassee, Fla., April 17, 1919, 

Hon. J. Asakiah Williams, 
Shell Fish Commissioner) 
• Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 14th inst., enclosing 
letter from J. B. Richardson to Mr. L, S. Moody, Secretary 
of the Shell Fish Commission, with reference to the ques- 
tion of whether or not one George MeCumbcrly should 
be required fo pay a non-resident license for ashing in 
this State. 

Replying to your communication I beg to advise that 
if Mr. McCumberly is a resident of this State at this 
time and it is his permanent place of abode, he would 
not have to pay this license. If, however, he is over the 
age of twenty-one years and is only in the State tem- 
porarily, even though he was born here and all his people 
live here, I think he would have to pay the license. These 
questions are matters of fact to be determined. 

Yonrg very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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SHELL FISH COMMISSIONER NOT AUTHORIZED 
TO PAY ATTORNEY FEES. 

Tallahassee, Fla., June 1C, 1919. 

Hon. J. A. Williams, 
Shell Fish Commissioner, 
Tallahassee, Fla. 

Dear Sir : — 

I ana in receipt of your communication of the I2lh in- 
stant, in which you state that in a certain proceeding in 
the Circuit Court of Putnam County you thought it best 
to employ counsel in addition to the Stnte Attorney to 
represent you in such proceedings, and now desire to 
know whether or not you are vested with the authority 
to pay the attorney for services rendered out of the Shell 
Fish Fund. 

Replying to your inquiry, I beg to advise that I do not 
think such an exj>eiiditure from the Shell Fish Fund is 
authorized under the provisions of the Statute. 

Youre very truly, *' 

VAN C. SWEARINGE^N, 

Attorney Genera). 
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FISHING— WHEN BOAT LICENSE REQUIRED. 

Tallahassee, Fla., August 14, 1919. 

Hotk J. Asakiah Williams, 
tiJiell Fish Commissioner, 
Tallahassee, Fla- 

Dear Sir: — 

I am in receipt of your letter of the 12th instant, as 

follows : 

'•In the salt waters adjacent to Key West are 
many resident fishermen who are engaged in oper- 
ating boats in the salt water fishing industry of 
Florida, which boats they contend are exempt from 
the license tax as provided for by Section 14, of Chan- 
ter 6877, by reason of the fact that the fishing from 
these boats is conducted with hook and line. 

"I have hoen holding that there was no tax on 
hook and line fishing when no hoat was used in con- 
nection therewith, but that if such fishing was done 
from a boat and the fish sold that the boat was en- 
gaged in the fishing industry and therefore subject 
to the license provided by law. 

"I will thank you to give me your opinion as to 
whether this office should collect a liceuse from 
boats engaged in the salt water fishing industry 
when such boats are engaged in this fndustiy as 
outlined in the first two paragraphs of this letter." 

Replying to your communication, I beg to advise that 
under the. second paragraph of Section 14 of Chapter 
6877, Laws of Florida, Acts of 1915, it is provided: 

"All hoats or vessels engaged in the fishing indus- 
try in the salt waters of the State, before beginning 
operations, must first procure a police license from 
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the Commissioner of Agriculture, and for this pur- 
pose the owner, captain or agent of such vessel 
must present in writing to the said Commissioner 
of Agriculture an application setting forth the name 
and description of such vessel, name and post of- 
fice of the owner, the number of nets carried by 
sneh boat, and any such further data as said Com- 
missi oner of Agriculture shall deem necessary, on 
blanks to be furnished by the Commissioner of Ag- 
riculture, and thereupon the. Commissioner of Agri- 
culture shall register such boat or vessel and shall 
issue necessary license on payment of cost thereof." 

While the last paragraph in the Section of tbe law 
menlioned above provides that the payment of a license 
tax or the procuring of any lire use shall not be re- 
quired of jeisons fishing only with hook and line, or rod 
and reel, or similar device, yet 1 take it that under the 
provisions of the paragraph of law above quoted that 
■when a boat is engaged in the fishing industry in this 
State, whether the fishing industry lie carried on with 
hook and line or otherwise, that the i>emm or persons 
operating such boat are required to pay the license as 
required. 

Yonrs very truly, 

VAX C. SWEARING EN, 

Attorney General. 
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FISHING— GENERAL LAW APPLICABLE* TO 
CLOSE SEASON ON MULLET— ESCAMBIA 
COUNTY. 

Tallahassee, Fla., November 12, 1919. 

Hon. J. AsaJciah. Williams, 
Shell Fish Commissioner, 
Tallahassee , Fla. 

■ 

Dear Sir — 

I aru in receipt of your letter of the 28th ult., with 
reference to the question as to whether the General Salt 
Water Fish Law, Chapter «877, Acts of 1915, as tlio HUH 
applies to close season for mullet, is now in force in the 
County of Escambia, or whether the Special Act of 1917, 
Chapter 7171, controls the close season for mullet in said 
County. 

Iteplying to your inquiry I beg to advise that the title 
to the Special Act of 1917, (Chapter 7471) does) not seem 
to cover the subject of a close season for mullet, ami 
while the body of the Act, Section 3. fixes a close season 
for such fish, yet I do not think sach provision is effec- 
tive. Therefore it is my opinion that the provisions of 
the general law upon the subject would govern. 

Yours very truly, 

VAN C. SWEARING EN, 

Attornev General. 
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FISHING— "HAUL SEINES" AND "DRAG NETS" 
NOT DEFINED^-USE OP NETS MAY DETER- 
MINE CHARACTER. 

Tallahassee, Fla., April 21, 1920. 

Hon. J. Asakiah Williams, 

Shell Fistii Commissioner } , - 

Tallahassee, Fla. 

Dear Sir- 
Replying to your inquiry of the 9 th inst., I beg to ad- 
vise that the terms "haul seines" and "drag-nets" are not 
defined by the provisions of the Statute providing for 
the protection and regulation of the salt water fishing 
industry of this State. Webster's New International 
Dictionary defines a dragnet as being "A net to be 
drawn along the bottom of a body of water.',' - 

Section 13 of Chapter (J877, Acts of 1915, makes it un- 
lawful to take or catch any fish with haul seins or drag- 
nets in any or all of the salt waters of the counties of 
Volusia, Brevard, St. Lucie, Palm Beach, Broward and 
all salt waters in Dade County north of Biscayne Bay. 
Under the definition as given by Mr. Webster it is ap- 
parent that a net when dragged on the bottom of a body 
of water would be termed a dragnet. Any net or devise 
when used m fishing in the same way that what is com- 
monly called a "dragnet" is used, would, in my opinion, 
be considered a "dragnet." The evident purpose of the 
Legislature was to prohibit dragnet fishing. A net may 
be fished in a way that would in no degree be violative 
of Section 13 above mentioned, but the same net may, 
when fished as a dragnet is used, be unlawful. 
Yours very truly, 

VAN C. SWEAR INGEN, 
Attorney General. 
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FISHING— CONSTRUCTION OF LAW PERTAINING 
TO NON-RESIDENTS AND ALIENS— FAYING 
LICENSE. 

Tallahassee, Fla., -lune i2th, 1920. 

Hon. J. Asakiak Williams, 
Shell Fish Commissioner, 
Tallahassee, Fla. 

Dear Sir — 

I am in receipt of your letter of the 10th instant, 
which, in part, is as follows : 

"The Seminole Fertilizer ami Oil Company have six 
tinn-residents or aliens in their employ win* are en g a g e d 
in operating boats and nets for this Company in tin- 
taking of fish from tike salt waters of Florida. This firm 
sets up the contention that these non-residents and 
aliens, as well as the boats, are exempt from the payment 
of the two herein mentioned licenses because of the al- 
leged fact that they ate employed in the taking of fish 
on a straight Ralary basis. 

-Please advise me if the fact of these men being em- 
ployed on a straight salary basis in the taking of fish 
from the salt waters would exempt them from the pay- 
ment of the two licenses provided for by Section 14 as 
above quoted." 

Replying to your communication, I beg to advise that 
Justice Ellis, in a concurring opinion written in the case 
of Curry v. Moran, Sheriff, reported in 79 Southern Re- 
porter, page 648, held as follows: 

"The purpose of the fifth iiaragraph of the section is 
to impose a license tax upon each alien engaged in the 
fishing industry where bis activities are employed on a 
boat engaged in such industry. One who assists in op- 
erating such a boat, either as a sailor, pilot, oarsman, 
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engineer or in any capacity requiring Ins presence on 
the boat is engaged in the fishing industry. If lie is an 
alien, he is required to pay a tax of 1 10 for engaging in 
such industry upon a boat. The allegation that he per- 
sonally used a hook and line for catching fish is sur- 
plusage. 

"An alien engaged in taking fish from salt waters, for 
other than his personal use, whether he works on a boat 
or not, comes within the provisions of paragraph 6 of 
Section 14, provided he uses other means than a hook 
and line or rod and "reed" (reel I suppose is meant), 
or similar device for taking the fish from the waters. 

"The indictment (barges an offense, because the defen- 
dant is an alien assisting in the operation of a boat en- 
gaged in the fishiug industry and has failed to procure 
for himself a license for engaging in such industry, 

"I think that an occupational or license tax may be 
required of an alien for engaging in such business in 
Florida waters, although no such occupational tax is 
imposed upon a citizen of the State engaged in such 
industry. Ex parte Gilletti, 70 Fla. 442, 70 South. 446; 
Geer v. State of Connecticut, 161 U. B. 519, 16 Sup. Ct. 
600, 40 L. Ed. 703. 

"It is true that the indictment does not negative the 
idea that the defendant had obtained a license under 
the sixth paragraph of the section, hut if the payment 
of a license under that paragraph would relieve him 
from the payment of a license under paragraph 5 that 
would be a matter of defense. 

"So I thiuk the petitioner should be remanded." 

This opinion is clear, and it is my opinion therefrom 
that it is necessary for licenses to be paid by or for non- 
residents or aliens in the employ of the Seminole Fer- 
tilizer and Oil Company. 

Tonrs very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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wF^SHING— LICENSE FOR SPONGE FISHING 
REQUIRED OF NON-RESIDENT. 

Tallahassee, Fla., July 25, 1920. 

Hon. J. Asakiah Williams, 
Shell Fish Commissioner, 
Tulhthaxsee, Fla. 

Dear Sir : — 

Replying to your roinnnink-atinn of the 19th inst., nuk- 
ing for my opinion as to wether or not the $50.1)0 license 
tax required by Chapter 5241, Acts of 1903, of persons not 
permanent residents of the State of Florida who shall en- 
gage in the business or occupation of sjnmge fishing, 
should be collected in addition to the boat tax required 
by Chapter 7389, Acts 11)17, I beg to advise that in my 
opinion i»erfe-0Ds not permanent residents of the Slate of 
Florida who shall engage in the business or occupation 
of sponge Ashing, either for himself or for any other per- 
son is liable to the $50.00 license tax, and that in addition 
thereto each boater vessel engaged in the sponge industry 
in the waters of the State, regardless of the residence of 
the ownr or operator, should pay the license tax imposed 
by the Act of 1917, both to be collected by the Shell Fish 
Commissioner. 

The term 'Permanent resident'* is not capable or exact 
definition, as residence is largely a matter of intention. I 
think that any jierson who comes to the State of Florida 
with the intention to permanently reside therein would 
tw a permanent resident in contemplation of the law in 
question. 

I return the letter of B. C. Williams herewith. 
Yourg very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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PISHING— LICENSE TAX— DIFFERENT FROM AD 
VALOREM TAX. ' " 

Tallahassee, Fla., Nov. 22, 1920. 

Hon. J. Asakiak Williams, 
Shell Fish Commissioner,, 
Tallahassee, Fla. 

Dear Sir: — 

Replying to yours of even date to which is attached 
a letter from' Mr. F. A. Swain, City Clerk, Sarasota, Fla., 
asking for iny opinion as to the proj>er construction of the 
.UStS Paragraph of Section 14 of Chapter 6377. Laws of 
Florida, I beg to advise that there is a distinction be- 
tween a license or occupational tax and an ad valorem 
or properly tax. The quoted section of the law prohibits 
counties, cities and towns from levying any license taxes 
further than those impose:! by the law, but specifically 
provides that the law in nowise affects the right of the 
municipality to levy ad valorem taxes on personal and 
real property. ■ . 

My eouclusiou, therefore, is that the fishermen making 
the claim stated by Mr. Swain, are not supported by the 
law. . 

You re very truly, 

VAN C. SWEAR1NGEN, 

Attorney General. 
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FISHING— REFUND OF LICENSE. 

Tallahassee, Fla., November 19, 1920. 

Hon. J. Asakiah Williams, 
Shell Fish Commissioner, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of yonr le'ter of the 18th inst., asking 
whether or not yon will he authorized to approve a bill 
against the Shell Fish Fund in favor of Mr. Iticou for a 
refund covering five licenses issued to Mr. Iticou to cover 
Ashing boats, which lieeusea ure returned to you unused 
for the reason that the boats that have been used are no 
longer in commission. 

Replying to your inquiry. 1 beg to advise that I do not 
think that you would be authorized to approve a bill cover- 
ing a refund of the amount received for the licenses in 
question, the money having already been paiil into the 
State Treasurer to the credit of the Shell Fish Fund. 

I am herewith returning nil enclosures. 

Yourp very truly, 

VANG. SWEARINGEN. 
Attorney Genera L 
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TAX COLLECTORS— WEEKLY DEPOSITS. 

Tallahassee, Fla., October 3, 1919. 

Hon. J. Will Yon., 
State Auditor 
Tallahassee, Fla. 

Dear Sir — 

I beg to acknowledge receipt of yours of the 18th nit., 
asking for my opinion as to whether or not County Tax 
Collectors would he complying with the provisions of 
Section 1, Chapter 726S, Acts of 1917, if they pay over 
once a week to one depository all moneys collected by 
them, and then make a distribution among the several 
dojKisitories mice a month. 

In reply I lieg lo advise that I construe the section 
mentioned to mean that the weekly deposit therein re- 
quired sin mid lie the final act of such collectors in con- 
nection with the moneys previously collected by them, 
and that it is their duty to make such weekly deposits 
in the depository or depositories 'legally entitled to re- 
ccive the kiiihv' 

1 think it would be contrary to the spirit and intent of 
the Act mentioned if not of its strict letter for snch 
collectors tn arliitrnrily select one of the depositories 
'"legally entitled" to receive such moneys to the exclusion 
of others equally entitled, — the money thus deposited 
to remain in such selected depository for the month or 
any period longer than that mentioned in the Btatute, 
then to be distributed to others equally entitled in the 
first instance. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



259 

BONDS— FOR FINE AND COSTS— IN CRIMINAL 

CASES. 

Tallahasee, Fla., October 31, 1919. 

Hon. J. WtU Yon, 
State Auditor, 
Tallahassee, Fla. 

Dear Sir: — 

I am hi receipt of yours of the 18th instant asking 
me to advise yon whether or not the Supreme Court has 
held that the State cannot force tlie payment of a bond 
for fine and costs in criminal cases and at the same 
time require the convict to serve a sentence. 

In reply I beg to advise that if our Supreme Court 1ms 
rendered such a decision I have been unable to find it. 
I do not think it has. 

However, in vieV of tbe closing language of Section 
4019 of the General Statutes, "Until the same has been 
fully paid and satisfied," I am of tbe opinion that upon 
default in the payment of the bond action may be taken 
thereon as prescribed and at the same time tire convict 
may be proceeded against just as if the bond had never 
been given: but if and when the bond has been paid and 
satisfied, then the right to further enforce the sentence 
ngnmsl flii- person of the convict ceases, 

Yours very truly, 

VAN C. SWEARING EN, 

Attomev General. 
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PINES AND COSTS— DUTY OF OFFICES S COL- 
LECTING BAME. 

Tallahassee, Fla., October 31, 1919. : 

Hon. J. Will Yon, 
8tatc Auditor, 
liullaltanaee, Fta. 

Dear Sir: — 

I am in receipt of yours of the ISth and the 23d in- 
stant, the latter quoting from a letter to you from County 
Judge of Okaloosa County, Hon. T. R. James, in refer- 
ence to the collection of tines and costs and note that 
you desire my opinion as to the duties of County Judges, 
Jus* ices of the Peace and Sheriffs as to the disposition 
of fines and costs collected by them. 

The statutes which govern these matters seem to con- 
template that if payment of fine und costs by one against 
whom a forfeiture is adjudged in such courts is made 
within twenty-four hours after judgment (sentence) it 
shall he made to the Judge of the proper court. If not 
paid within twenty -four hours the Judge is required to 
issue the necessary process and place same in the bands 
of the Sheriff to whom alone can the payment then be 
made. 

I think also that it is within the fair intendment of the 
statutes that each of these officers should pay the full 
amount of fine and costs into the proper depository, and 
that each should render his statements to the Board of 
County Commissioners for their respective fees. 

The latter view seems the more reasonable because it 
frequently happens that courts do not tax the costs in 
addition to the fine and there is no law requiring them 
to do so; and in such cases it would, of course, be im- 
proper to deduct from the fine the costs to the respective 
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officers and jurors and witnesses. Further, to permit a 
Judge or a Sheriff to take upon himself the authority to 
deduct the costs would be provocative of a possible with- 
holding of funds, one officer from auother or from wit- 
nesses or jurors, with the probable difficulty of collec- 
tion. It is my opinion that the only orderly way to pro- 
ceed in such matters would be as above suggested; then 
a complete and accurate record and check could be made 
and kept of fees charged and collected which would be 
impossible or certainly impracticable under any other 
method. 

I feel sure that, as stated iu your communication, when 
the matter is fully explained to the officers of the State 
that none of them would refuse to allow the advice above 
rendered. 

Yours very truly,- 

VAN C. SWEARINGEN, 
Attornev General, 



ROADS AND BRIDGES— TRUSTEES OF SPECIAL 
TAX DISTRICT NOT AUTHORIZED TO PAY PRE- 
LIMINARY EXPENSES INCURRED IN BOND 
ISSUE, ETC. 

Tallahassee, Fla., September 29, 1920. 

Hon. J. Will Ton, ' 
State Auditor, 
Tallahassee, Fla. 

Dear Sir : — 

Replying to your communication of the 27th instant 
in regard to the finances of Special Road and Bridge Dis- 
trict No. 1, of Alachua County, I beg to advise that, in my 
opinion : 
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1. The trustees are not authorized to meet expenses 
incurred preliminarily to a bond issue under either the 
1917 or 1919 Acts otherwise than by a loan, unless pay- 
ment of such expenses can be postponed until a sale of the 
limnls. in which event payment from the proceeds of the 
sale would be proper. 

2. There is no way by which loans negotiated for the 
payment of preliminary expenses may be repaid except 
out of the proceeds or the sale of bonds. 

3. The Trustees should make refund to the interest 
and sinking funds sufficient to preserve the necessary bal- 
ances. 

i. The levy and collection of taxes to pay interest and 
establish a sinking fund for bonds authorized under 1917 
Act. but never issued, are, in my opinion, invalid. All 
moneys, therefore, so illegally collected should lie refund- 
ed to the taxpayer, or preserved and kept available to 
meet whatever contingency as may arise to a proper dis- 
position thereof. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



GAME WARDENS— NOT ENTITLED TO PART 
OF FINES. 

Tallahassee, Fia., November 15, 1920. 

Hon. Marvin C. Mcintosh, 
Assistant State Ainfitor, 
Tallahassee, Fta. 

Dear Sir: — 

I am in receipt of your letter of the 13th instant, as 
follows: 

"I beg to request that you kindly advise if Game War- 
dens appointed under Chapter 7311, Acts of 1917, are 
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entitled to receive one-third of fines imposed as provided 
in Section 32 of Chapter 6969, Acts of 1915." 

Replying to Tour inquiry, I beg to advise that the 
Supreme Court in the case of State ex rel. Claikson v. 
Phillips, 70 Fla., Text 358, holds that Section '.V2 of Chap- 
ter 6969, Laws of Florida, Acts of 1915, is- violative of 
the State Constitution. At the time of this decision Sec- 
tion 32 above mentioned was the only provision of law 
providing for paying a part of fines imposed under the 
Game Law to the Game Wardens. There has been no pro- 
vision of law enacted since said opinion providing for 
the payment to the Game Wardens of a part of fines im- 
posed under the Game Law. I am, therefore, of the 
opinion that there is no law authorizing the payment to 
Game Wardens any parts of fines collected for conviction 
of violations of Chapter 6969, as amended by Chapter 
7311, Laws of Florida, the same being the Game Law of 
the State, 

Yours very truly, ' 

VAN C. 8WEARINGEN, 
Attorney (leneral 



STATE HEALTH OFFICER— EXrENSEg OF. 

Tallahassee, Fla., February 3, 1919. 

flow C. T. Fi-ecker, 
7ampa, Fla. 

Dear Sir: — 

I am in receipt of your letter of the 31st ult., with 
reference to the expense incurred by Dr. Cox in giving a 
banquet at the Mason Hotel to the amount of £37.50, the 
same being charged to the State Board of Health, and 
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mote that you desire to know whether or not such ex- 
pense should be paid out of the State Board of Health 
funds. 

Replying to your inquiry, 1 beg to advise that I know 
of no authority for approving this bill for payment out 
of State funds. 

Yours very truly, 

VAN C. SWEARINGEN. 
Attorney General. 



APPROPRIATIONS— STATE COLLEGE FOR 
WOMEN. 

Tallahassee, Fla., March 10, 1919. 

Hon. Bryan Mack, 
Secretary Board of Control, 

Dear Sir: — 

Your communication of the 8th instant received, in- 
volving a request of the Board of Control for an opinion 
as follows : i 

"When the Florida Legislature met in 1913 the 
Board of Control asked for an appropriation of 
^140,000.00 for current expenses and buildings and 
improvements for the Florida State College for Wo- 
men for the biennium beginning July 1, 1913, and 
ending June 30, 1915. The Legislature saw fit to 
add |8,000.00 to the amount asked and made an ap- 
propriation of $148,000.00, it being the general un- 
derstanding that the f8,000.00 be used to purchase a 
pipe organ for the college. 

"Members of the Board of State Institutions have 
since that time objected to purchasing the pipe 
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organ, and for this reason the $8,000,110 is still un- 
spent. 1 am requested by the Board of Control to 
ask you for an opinion as to whe'her this money may 
be used for other improvements tliaa tbe purchase of 
a pipe organ." 

Replying to the above will state that an examination 
of the report of the Board of Control which contains the 
budget of 1913 discloses that it recommended that the 
Legislature of 19 13 appropriate for the biemiium begin 
ning July 1, 1913, the sum of ¥140,0(10.00 for the State 
College for Women. The third paragraph of Section 1, 
of Chapter 6438, Acts of 1013, making a bieunhini appro- 
priation for State institutions of higher learning reads 
as follows: 

"For the Florida State College for Women One 
Hundred Forty -eight Thousand (f 148,000.00) Dol- 
lars. *' 

This appears to lie the only appropriation made that 
year for the Florida State College for Women, and I flud 
no language in the statute, or the Journals of the Legis- 
lature, specifying that the Eight Thousand Dollars ex- 
cess of the appropriation asked for was to be used to 
purchase a pi J* organ. If this snm was intended to lie 
used for that purpose and no other the practice of legis- 
lative bodies is to provide in the bill an item to that 
effect instead of making the appropriation unconditional. 
The law is, that an appropriation is unconditional when' 
the statute names a general purpose, and as we, have do 
way of determining from the statute or other records that 
the money was to be used to purchase an organ, it is my 
opinion that as the appropriation is unconditional that 
the Hoard would be authorized so far as the law is con- 
cerned to use this money either to purchase an organ, or 
for other improvements of the State College for Women. 
I will add that it might have been the intent of tbe Legis- 
lature to provide the funds for an organ, but to leave it 
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to the discretion of the Board of Control and State Board 
of Education as to whether or not a pipe organ should 
be provided. If the organ should cost seven instead of 
«ight thousand dollars, under the wording of the statute, 
there could scarcely be a doubt that the remaining one 
thousand dollars could be used for other improvement 
purposes. It appears that this item of Eight Thousand 
Dollars has been carried forward from year to year since 
1913, and is, therefore, held in the State Treasury subject 
to disposal or use. 

Respectfully submitted, 

VAN C. SWEARINGEN, 

Attornev General. 



HOARD OP CONTROL— BO AD OF EDUCATION TO 
APPROVE ACT OF EXECUTION OF BOND. 

Tallahassee, Fla., June 30, 1919. 

Han. Jh]yan Mack, 
Secretary Board of Control, 
T aUah t utoc , Fla. 

Dear Sir:— 

4 
I am in receipt of your communication of the 27th 
instant, transmitting correspondence with reference to 
bonds to be executed by the Board of Control for cer- 
tain military equipment the University of Florida has 
received from the United States Government, and note 
that you desire to know whether or not the State Board 
of Education should sign that bond with the Board of 
ContiM, or should approve the action of the Board in 
executing it. 
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Replying to your. communication, I beg to advise that 
I do not think it necessary for the State Board of Edu- 
cation to execute this bond jointly with the Hoard of 
Control. However, junder the provisions of Section 19 
of Chapter 5384, Laws of Florida, Acts of 1905, I think 
that it would be proper for the Board of Education to 
take action approving the execution of said bond by the 
Board of Control. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



CATTLE— NO PROVISION FOR PAYING FOR 
DAMAGED OR THOSE KILLED PROM DIPPING. 

Tallahassee, Fla., May 26, 1919. 

Hon. J. W. DeMiUy, Secretary, 
State Mm Stock Sanitary Board, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of your communication of the 26th in- 
stant, as follows: 

"Has the State Live Stock Sanitary Board, under 
Chapter 7345, (No. 87), Laws of Florida, 1917, au- 
thority to pay for cattle damaged or killed as a re- 
stilt of dipping." 

Replying to your inquiry, will advise that I do not 
find any authority under Chapter 7345, mentioned in 
your communication, for the State Xive Stock Sanitary 
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Board to pay for cattle damaged or killed from the ef- 
fects of dipping under the supervision of said Board. 
Yours very truly, 

YAN C. SWEARINGEN, 

Attorney General. 



STATE LIVE STOCK SANITARY BOARD— NOT 
AUTHORIZED TO FIX MINIMUM AND MAXI- 
MUM FOR APPRAISING DISEASED CATTLE. 

Tallahassee, Fla., September 19, 1919, 

Hon. J. W. DeMilly, 
State Yeterhmruin, 
Tallahassee, Fla. 

Dear Sir; — 

I am in receipt of your letter of the ITth instant as 

follows : 

'Your opin ion on the following question is de- 
sired: Reference — Chapter 7345, No. 87, Acts of 
1917. In order that the Board might conform 
strictly to the law of Section 11, would we have the 
right to make regulations establishing a maximum 
and minimum amount of appraisal to be paid in 
case of diseased animals." 
Replying to your communication I beg to advise that 

Section 11 of Chapter 7345, Laws of 1917, provides as 

follows : 

"The State Live Stock Sanitary Board shall have 
the power to condemn and destroy any live stock 
affected with any contagious, infectious or commun- 
icable disease, or any live stock which has been ex- 
posed to, or suspected of being liable to communi- 



rate the contagion or infection of any contagious* 
infections or communicable disease and to con- 
demn and destroy any bams, sheds, yards, corrals 
or pens which the said Board has reasonable cause 
to suppose are liable to convey the said infection or 
contagion. Said condemnation and destruction 
shall take place only after a fair appraisal of the 
value of the property by three disinterested ap- 
praisers; one to be appointed by the State Live 
Stock Sanitary Board, another by the owner of the 
property, and the third appraiser to be selected hy 
these two, and such appraised price slmU be paid 
by the State Live Stuck Sanitary Board in the same 
manner ns other expenses are paid," * *• • 

It appears from this pi o vision of law that the con- 
demn at ion and destruction of any live stock for any of 
the -causes listed in said section can lake place ouly 
after a fair appraisement of the value of tin* property 
by three disinterested appraisers appointed as provided 
in the law. 1 do not think that the State liive Stock 
Sanitary Board has the right to promulgate a regula- 
tion establishing a maximum and minimum amount 
within which appraisements shall be made. 

Yours very troly, 

VAN C. SWKAHIXUEN, 

Attorney General. 
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STATE ROAD DEPARTMENT— EXERCISE OF EMI- 
NENT DOMAIN— PROPER PROCEDURE. 

Tallahassee, Fla., July 11, 1919. 

Hon. M. M. Smith, 
State Road Department, 
Tallahassee. Fia. 

Dear Sir:— 

Complying with your verbal request of the 10th instant 
for information as to the procedure in the exercise by 
the State Road Department of the Right of eminent do- 
main, I beg to say that the Department will necessarily 
have to proceed under Section 2008, et seq., of the Gen- 
eral Statutes. After the filing of the petition setting 
forth the matters required by the statute the necessary 
process will be issued by the Clerk of the Circuit Court 
and the defense will be required to appear and answer 
on the return day, which is the second rule day after 
Service of process. The Circuit Judge is authorized to 
try the case in vacation, and upon judgment being ren- 
dered and your paying the amount fixed by the jury into 
the registry of the court you -would have the Tight to pro- 
ceed with your operations, the law being plain in its 
provision that no appeal or writ of error shall operate 
as a supersedeas when the petitioner has paid t!;e money 
into the court. 

When you were in the office yesterday I was under 
the impression that a trial could be had in a much 
shorter time, but after an investigation I find that you 
will have to be governed by the statute above mentioned. 
For instance, if you were to file your petition today or 
at any time more than ten days prior to the first Mon- 
day in August, then the defendants would have until the 
first Monday in September to answer, and a trial could 
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be bad at any time thereafter, provided there were no 
delays in settling the pleadings. 

1 believe that the above is a full compliance with yoor 
request, but ij not please do not hesitate to call for fur- 
ther information. 

Yours very truly # 

VAN C SWEARING EN, 

Attorney General. 



STATE ROAD DEPARTMENT— WHEN SALARY OF 
MEMBERS BEGINS. 

Tallahassee, Fla.. August 4th, 1919. 

State Road Department, 
Tallahassee, Fla. 

Gentlemen : — * 

Replying to your communication of the 1st insl., ask- 
ing my opinion as to when the salary of fifty dollars per 
month allowed the members of the Slate Road Depart- 
ment mirier the Act of 1918, other than the Chairman, 
should begin, beg to stay that the Act in question took 
effect on the day of its approval, viz: June 11th, 1919. 
While there is no iqiec'ific provision as to when the in- 
creased emolument should be operative I ant of tin- 
opinion, that, in view of the fact that such members were 
in office at the time the said Act took effect and by the 
Act were continued in office until the expiration of their 
respective terms, t lie salaries should begin as of the 11th 
of June, 1919. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorner General. 
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CONVICTS— ST ATE PRISON AUTHORITIES TO DE- 
LIVER TO STATE ROAD DEPARTMENT. 

Tallahassee, Fla., December 17, 1919. 

Bon. 21. M. Smith, Chairman, 
State lioad Department, 
Tullaha#ffec, Fla. 

Dear Sir: — 

Replying to your inquiry of even date, asking for a 
construct ion of Section 2 of Chapter 7833, Acts of 1919. 
as to whether or not the State prisoners now held by 
private lessees and at the State Prison Farm will be re- 
quired to be delivered to the Road Department at any 
point or points designated by the Road Department, I beg 
to say that in my opinion it will be the duty of the State 
Prison authorities to deliver to the State Road Depart- 
ment at the point or points designated by the latter all 
convicts assigned to the State Road Department and 
graded in December, 1919, and held at the State Prison 
Farm. 

I am of the same opinion with reference to the prison- 
ers in the lianas of private lessees, but upon their refusal 
I know of no way to enforce such delivery unless the 
same is provided in their contracts. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General.- 
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ROADS AND BRIDGES— BONDS TO COVER CON- 
TRACTS FOR ROAD CONSTRUCTION. 

Tallahassee, Fla-, December 18. 19 19. 

Hon. il. M. Smith, Chairman, 
State Road Department, 

Tallahassee, Fla. 

\. 

Dear Sir: — 

I have your communication of even date, asking for 
my advice as to the law pertaining to the requiring nf 
bonds by your department where contract for road con- 
struction is let. * 

Replying I beg leave to advise that there apftcars to be 
no specific provisions of law upon the point. However, 
under I he authority of Section 1 of Chapter 7900. Acts of 
191!), which is as follows: "The depart men t shall have 
power to adopt and enforce rules and regulations for the 
government of its meetings and proceedings and for 4 h ■ 
transaction of the business of said department;" ;m<] the 
following provision of Section 4 of the same chapter, 
"and to make such rules and regulations as may lie neces- 
sary for the construction and maintenance of such roads, 
highways and bridges as may be by law or by resolution 
of any Board of County Commissioners," etc., I am of 
the opinion that the State Road Department may exercise 
its own discretion with reference to the requiring of 
bonds for the faithful performance of contracts for road 
construction. 

Permit me to suggest, however, that of late years the 
tendency of. State and county governments has been to 
require surety company bonds in matters of this sort in 
preference to those by individuals. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 

18 — Atty. Gen. 
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STATE ROAD DEPARTMENT— NOT AUTHORIZED 
TO PURCHASE BONDS. 

Tallahassee, Fla., March 17. IUiHJ. 

Hon. .17. M. Smith, Chairman, 
State Bead Department, 
Tallahassee, Fla. 

Hear Sir : — 

I beg to acknowledge receipt of yours of the 28th tilt.. 
asking for my opinion as to whether or not there is 
"anything in the law pertaining to the highway! of the 
State, or la the organic law creating the State Roatl Dp 
|>;ii t merit, which would an as a legal preventative of the 
Road Department purchasing any county lmnds of the 
State, through which a State road hag been designated 
for construction." 

Replying to your communication, -I beg to say that ! 
And no express authority for the State Road Depart- 
ment becoming the purchaser of such bonds. 

In view of the fact that your department, like others 
of the same character, lins only such powers as are by 
fair implication included in and cove led by those ex- 
pressly granted. I am of the opinion that the State Road 
Department could not legally become the purchaser of 
such bonds. However, I am of the further opinion that 
the State Road Department may, under proper terms 
and conditions, accept, in lieu of money, negotiable se- 
curities — such as certificates of deposit, time warrants, 
and regularly issued valid and validated bonds, issued 
by the counties for road purposes, to be accomplished by 
and in connection with the State Road Department pur 
suant to and under the authority conferred upon it by 
law. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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STATE ROAD DEPARTMENT— AUTHORITY TO 
RELEASE SURETY ON BOND. 

Tallahassee, Fla., April IS, 1920. 

Hon, M. M. Smith, Chairman, 
State Road Department, 
Tallahassee, Fla. 

Dear Sir: — , 

1 tun in receipt of .yours of the 7th instant in reference 
to contract of W. H. Thomas and note that you desire 
my opinion as to whether or not your department can, 
without subjecting itself to liability for out Hide oblt- 
gatioun of the contractor, jelease bis surety from liabil 
ity on the Imnd given for the faithful performance of the 
contract and containing the provisions prescribed by law 
for such bonds. 

Replying 1 beg to advise that in my opinion you tan 
release the contractor and surety from liability to the 
State, but not as to material, men and laborers who 
would still have their remedy against the surety as pro- 
vided by the Act of 1915. A release by your department 
from liability to the State would not have the effect of 
t chasing or discharging liability to material, men and 
laborers, nor would the department thereby, En iny pin 
ion, render itself or the State liable to such materia), 
men or laborers. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 
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STATE ROAD DEPARTMENT— BONDS OF COUNTY 
TO BE TRANSFERRED TO. 

Tallahasssec, Fla., April 27, 1920. 

Bon. M. M. Smith, Chairman 
State Road Department, 
Tallahassee, Fla. 

Dear Sir: — 

I am in receipt of yours of the 26th instant accom- 
panied by copy of the opinion of John C. Thompson, Esq., 
as to the legality of the proposed transfer by Columbia 
County of Four Hundred Thousand Dollars of its Road 
Improvement Bonds to the State Road Department and 
the acceptance thereof by the latter in lieu of the equiva- 
lent thereof in cash, or other liquidated assets, and note 
that you desire my opinion upon the point in the light of 
the opinion referred to. 

Having, upon a former occasion, advised that I was of 
the view that there was no legal obstacle in the way of 
stub transfer and acceptance by your Department, but 
it being desirable that the views of Mr. Thompson, a pro- 
found lawyer and recognized expert in matters of this 
sort, be obtained before consummating the deal, I have 
not pursued the study of the proposition of law involved, 
and do not now understand that you wish an expression 
from me independent of the views of Mr. Thompson., 

I, therefore, have only to interpret for you, to the best 
of my ability, Mr. Thompson's views, and to state what 
seems to me to be his conclusions. 

In the first place, he finds that all resolutions adopted 
by your Department and Columbia County containing 
the designation "State Roads," with reference to the 
roads involved, are erroneous and should be changed to 
read "State Aid Roads.*' His reasons for this are that 
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•'State Roads" and "State Aid Roads" are separate ami 
distinct iii that the construction of the one is by the sta- 
tute contemplated to be by the State alone, and the other 
by the aid of the counties, and that these roads are, as 
a matter of fact as now proposed to be constructed, State 
Aid Roads. 

In the second place, and, indeed, upon this premise 
the whole matter may be summed up, he expresses what 
is considered in legal circles grave donbt, though the lan- 
guage he adopts is not in positive terms, as to the power 
and authority of the State Road Department to take over 
the bonds in the manner suggested. He says "the ques- 
tion then, so far as I can now see, is whether legislation 
in relation to the State Road Department is such that 
it authorizes a contract between the County Commis- 
sioners and the State Road Department," etc. He goes 
on to quote certain provision of the law and to comment 
thereon, concluding just before his recommendations, 
"Although I do not feel that the matter is so free from 
doubt that I could recommend the County Commissioners 
or the State Road Department to act ujkui that basis 
without some more authoritative ruling." 

The language just quoted means, as I take it, that he 
advises against the proposed action without legislative 
of judicial sanction. 

His recommendation, except as to the change in the 
resolutions as to the name by which the roads are called, 
is that a test suit he had in order that the matter may 
be judicially determined. 

Of course, only in this way can the question lie finally 
settled, which we knew at the outset. Yet, since your 
Department's acceptance of the proposed transfer was 
conditioned upon the favorable opinion of Mr. Thompson, 
and since he advises, in the sixth paragraph of his 
opinion, against the proposed transfer without previous 
judicial sanction, I can do no less than say that un- 
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doubtedly that would be the only absolutely safe course 
to pursue. 

If your Department and Columbia County should de- 
ride to go ahead with the matter, T would suggest, in line 
with Mr, Thompson's views, that the suggested changes 
in the resolution be made, and the records uf l>oth par- 
ties l« otherwise complete to the end that all the facts 
may l>e presented for the court's consideration ujam the 
pleadings, and that I Kith your Department and Colum- 
bia County formally adopt resolntimis carrying out the 
arrangement, hut with all action subject to revocation 
and all parties to lie restored to the status iguo ante upon 
au unfavorable judicial determination. 

Irt this connection, no doubt, some taxpayer might be 
prevailed ujioii to institute the necessary proceedings 
preferably by injunction, and in the Supreme Court, if it 
could be persuaded to take original jurisdiction in the 
friendly suit, in which the whole matter could be thor- 
oughly threshed out, and the question forever settled. 
Otherwise, future legislation would have to be depended 
iil>on. 

Yours very truly, 

VAN C. SWEAHIXfiEX, 
Attorney Generi.i 
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APALACHICOLA BRIDGE— PAYMENTS TO CON- 
TRACTORS. 

. Tallahassee, Fla., July 14, 1920. 

Hon. M. M. Smith, Chairman, 
iftate Road Department, 
Tallahassee, Fla. 

Dear Sir :-*- 

In regard to the differences between your department 
and Masters & McMullen Construction Company over the 
construction of the AjKilachicola River bridge. I U'g to 
sidvise that after several hours' discussion with Mr. Mul- 
len, of the contracting firm, yourself, Major Brown, and 
Mr. Mortland, of the Engineering Department, in which 
the cou tract and correspon deuce touching upon the sub- 
jeet matter of these differences were more or less thor- 
oughly examined and considered, I have reached the 
following conclusions: 

1st. That the contractors are entitled to he paid for 
Pier No. 9 at the rate of One Thousand Dollars jter foot 
for the driving of the s'eel piling from an elevalion of 
'M,a to the average depth to which such piling had been 
driven when the driving was stopped by the contractors. 

2nd. That the contractors are entitled to l>e paid for 
all rock excavations of Pier No. 9, beginning three feet 
below the level to which excavations would have bad to 
be made for the piling foundation which was con t em 
plated originally, the three feet being the distance which 
your department could, under the terniB of the contract, 
have required the contractors to go for such piling foun- 
dation ; such excavation to be paid for at u price to lie 
agreed upon. If no agreement can be reached, then the 
work to be paid for on the force account basis, pro- 
vided in the contract, and which would be proper to in- 
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dude as an item of cost upon which to base the percentage 
and proportionate part of the liability insurance carried 
by the contractors. 

I have not undertaken to give the reasoning ui>ou which 
these conclusions are based, because to do so would be to 
make a document of considerable length, and would 
serve no useful purpose. I shall, however, be glad to 
give niy reasons verbally if you. so desire. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



ROADS AND BRIDGE— STATE AID FOR 
AUTHORIZED. 

Tallahassee, Fla„ July 15, 1920. 

flon. M* M. Smith, Chairman, 
State Road Department, 
Tallahassee, Fla. 

Dear Sir : — 

Yours of the 8r4 inst., making certain inquiries as to 
the power of your department to furnish rock from the 
quarries leased by it for road construction purposes to 
counties, contractors or individuals, was duly received 
and I regret that I have been unable to reply within tha 
desired time. 

Answering your questions in their order, I ant of the 
opinion: 

1st. That it would be legal for your department to 
supply counties with rock for the construction and main- 
tenance of State Aid Roads to any extent not exceeding 
50 per cent, of the cost of such construction. 

2nd. That it would be legal for your department to 
furnish rock for the construction of State or State Aid 
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roads by contractors the same to be considered in Ihe 
contract price. In other words, your department may 
legally supply the material out of which such roads are 
to be constructed. 

3rd. Your department may not legally furnish rock 
to town or city governments for the construction of 
streets within such cities or towns. 

4th. Your department may not legally furnish rock to 
individuals or companies for the development of sub- 
divisions in any county. 

5th. Your department may not legally sell its sur- 
plus rock for agricultural or other purposes. 

(ith. Your depaitment may not legally sell dost, the 
residue obtained in crushing or screening rock, for road 
material, assuming that such dust cnn 1m* utilized untv 
for purposes other than mad const nut ion. 

The negative answers to queries Three, Four, Five and 
Six are upon the theory that your department cannot be 
peiiiiitted to enter the commercial field in competition 
with private persons or corporations who might t>e or 
become engaged in the business of quarrying rock for road 
purposes and the selling of by-products for other pur- 
poses. 

It occurs to me, however, that legislative authority 
would very properly be given for the disposition of the 
by-products of the quarrying at cost in -wholesale quanti- 
ties, but I doubt the validity, certainly the policy, or 
giving the department power to use the property of the 
State, acquired and operated in a purely governmental 
capacity, in any commercial enterprise, as would be the 
case if the department had the right to do the things in- 
dicated by the quiries to which negative answers have 
been given above. 

Yours very truly, 

VAX C. 8WEASTNOEN, 

, Attorney General. 






APPROPRIATIO N— CONSTITUTIONALITY OF 
AMENDMENT TO GENERAL APPROPRIATION 

ACT. 

Tallahassee, Fla., May 30, 1919. 

Hon. Geo. H. Wilder, 

Speaker House of Representatives, 

Capitol. 

Dear Sir: 

I have received House Resolution submitted for my 
opinion upon the question involving the legal stums of 
an a meu anient to Sena I e Bill 373, said Resolution read 
iug as follows: 

"HE IT RESOLVED by the House of Representa- 
tives, That the Attorney Heneral be and he is hereby 
required to render to the House Iiiw opinion us (1» 
to the constitutionality of the amendment making an 
appropriation for the purpose of carrying out the pro- 
visions of the Act of 1917 creating the Live Stock 
Sanitary Board, adopted as a part of Senate Bill 
373, and (2) whether the said amendment if vetoed 
or declared unconstitutional as to the item mentioned 
would affect the constitutionality of said bill as it 
relates to and covers other items." 

Answering the first question involved in the Resolu- 
tion will state that in my opinion the amendment to Sen- 
ate Bill 373 is not in conflict with any provision of our 
Constitution. It is assumed that the House of Repre- 
sentatives had in mind Section 30 of Article III of our 
State Constitution, the correct and original draft of 
which reads as follows: 
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"Laws making appropriations for the salaries of 
public officers and other current expenses of the 
State shall contain provisions upon no other sub- 
ject." 

The amendment involved in the above Resolution un- 
questionably covers "a current expense" inasmuch as the 
Live Stock Sanitary Board is an arm of the State Gov- 
ernment. 

Our Supreme Court has recently held that the purpose 
of the constitutional provision quoted above "is to pre- 
vent including in bills appropriating money to carry on 
the government of the State measurers foreign to that 
purpose. The amendment referred to has reference only 
to an item of appropriation to be used in defraying the 
currentj.expenses of an arm of the State Government. 

The title to Senate Bill 373 has for its purpose the 
making of an appropriation for the salaries and ex- 
penses of the State Government for the two-year period 
beginning July 1, ID 19, and the amendment involved is 
germane to that subject, and the fact that the said amend 
ment quotes the title to Chapter 7345, Laws of 1917, and 
might have been stated in fewer words, does not affect 
its validity as an item of the general appropriation bill. 

Answering the second question involved in your Reso- 
lution will advise that the rule in this State is that if a 
duly enacted statute contains provisions that are invalid 
because in conflict with our Constitution and said invalid 
provisions niay be severed and the remainder may then 
be affected for the purpose designed, and will not cause 
results not intended by the Legislature, and it does not 
appear that the Statute would not have been enacted' 
without the invalid portion, the invalid portion of the 
Act may be disregarded and the valid portions enforced 
if it can be done to effectuate the legislative intent. 
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Under the above rule, the amendment to Senate Bill 
373 could be declared unconstitutional and eliminated 
witlumt affecting in any way the valid portion of the re- 
mainder of the General Appropriation Bill. 

Respectfully submitted, 

VAN C. SWEARING EN, 

f Attorney General. 



STATE BOARD OF ENGINEERING— CERTAIN ACT 
CONSTITUTES PRACTICING PROFESSION. 

Tallahassee, Fla., April 15, 1920. 

> 
lion. C, 8. Hamnyett, 

Secretary State Board of Engineering Examiners, 
215 East Bay Street, 
Jacksonville, Fla. 

Dear Sir: 

I have your letter of April 12th with reference to the 
question of engineers who are not registered in this State 
submitting plans and designs for a bridge at St. Peters- 
burg, which were not signed or submitted by a registered 
engineer, and note that you desire my opinion as to 
whether or not the submitting of such plans and design 
would iu my opinion constitute practicing engineering 
in this State. 

Replying to your eomnnmication, I beg to advise that 
it seems to me that under Paragraph B of Section 1, 
Chapter 74(14, Laws of Florida, Acts of 1917, the submit- 
ting of plans and designs for a bridge wouJd be within 
the terms covered by professional engineering and would 
constitute practicing such profession. 
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You will note under Section 19 of the above mentioned 
law that it is provided that the Act shall not apply in 
certain cases. 

Yours very truly, 

VAN O. 8WEARINGEN, 
Attorney General. 
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UNOFFICIAL LETTERS OF THE ATTOR- 
NEY GENERAL 



The following the »ome of the letters written in answer 
to the unofficial communications referred to heretofore 
in this report. These letters are of a general character, 
and maj- be of some Itencfit to county officials ;nxl the 
public generally; therefore, they are incorporated hereto. 

COSTS IN SUMMONING GRAND -II KV. 

T:ill-ili:>ss(.c. Ha.. F.'lii nan T>, I'M'.*. 

Dear Sir: — 

Your letter of the 24th ult. duly received, in which the 
following rjuestion is asked; 

'I have just closed a teim of the Circuit Court in 
Seminole and in making up the cost of some convic- 
tions there the Sheriff and the Clerk of the Court 
both inquired should they include in the costs of the 
case the summoning by the Sheriff of the witnesses 
before the Grand Jury — in other words, does the 
costs of the case include the services of the Sheriff 
in summoning the Grand Jury witnesses? 

Replying to the above will advise that Section 4057 of 
the General Statutes provides that "In all cases of con- 
viction for crime, the costs of prosecution- sluill he in- 
cluded and entered upon the judgment rendered against 
the convicted person." 

I find that the Supreme Court has held that the Con- 
stitution (Art. lfi. Sec. !l) does not impose upon the sev- 
eral counties of the State the duty of paying the per diem 
and mileage of witnessees before the Grand Jury. State 
v. Crooni, 48 Fla. 176, 
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It will be observed that under the statute above quoted 
the coats of prosecution shall be included in the judg- 
ment rendered against the convicted person. If the case 
was started in the Justice of the Peace Court, the wit- 
nesses are usually recognized to appear before the Grand 
Jury and therefore there would be no Sheriff's CCStB, 
and prosecution would start when the affidavit in filed 
in the Justice Court. On the other hand, if the case was 
oae in which the Grand Jtuy took the initiative the pro 
secution would not start until 11h> iniHetmnil is filed, 
and under the latter circumstances it may be that the 
costs of the Sheriff and Clerk should lie parti by tin' 
State, but I think you will find that it has not been eus- 
tnmnry in the various counties to include in the costs to 
lie paid by the defendant the Sheriff's and Clerk's t-nsi- 
us mentioned in your letter. 

1 regret that I am unable to give yon any more definite 
information upon this subject, hut we only have the Con 
stitution, Statutes" and decisions to guide us, and it 
scemjs that the exact point has not l>eeti adjudicated by 
the Supreme Court. 

Yours very truly. 

VAN C. SWEARING EX. 

Attorney General. 



CHILD UNDER FOURTEEN NOT TO RE COM- 
MITTED TO JAIL. 

Tallahassee. Fla.. Fehruary 3, 191!). 

Dear Sir : — 

I am in receipt of your letter of the 31st ult. regard 
ing the sentencing of one Garnend Johnson, u colored 
boy about ten years old. to six months' imprisonment, 
and note what you have to say with reference thereto. 
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Under the provision of Section 1U08-10, Compiled Laws 
of 1914, same being Section 11, Chapter 621C, Acts of 
1911, it is provided that no court or magistrate shall 
commit a child under fourteen years of age to a jail or 
police station, etc. 

I would suggest that you look over the above chapter 
of law, and it iB possible that you may be able to find 
how to proceed iu the above-mentioned case. 
Yours very truly, 

VAN C. SWEAKINGEN, 
Attorney General. 



TAXATION— EXEMPTIONS. 

Tallahassee, Fla., February 8, 1919. 
Dear Sir : — 

Implying to your letter of the !10th ult, I beg to advise 
that Paragraph 4 of Section 4 of Chapter 5596, Laws of 
Florida, Acts of 1907. exempts houses of public worship 
from taxation, but there is contained in this paragraph 
of the law the following: ''But any building being a 
house of worship which shall be rented or hired for any 
other purpose except for schools or places of worship 
shall be taxed the same as any other property." 

From the above mentioned and quoted section of the 
law, it would api>ear that the renting of houses of wor- 
ship would subject them to taxation. 
Yours very truly , 

VAN C. SWEARINGEN, 
Attorney General. 
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C ATTLE— IM PO U NDING. 

Tallahassee, Fla., March 10, 1919. 



Dear Sir: — 



I have your letter of Ihe 4th instant wrh newspaper 
clipping enclosed with reference to the question of the 
validity of an ordinance of your town providing for the 
impounding of cattle. 

Replying, I beg to advise that if your town has a popu- 
lation of less than five hundred inhabitants thai under 
the provisions of Section 111(5 it has not the authority to 
impound any hogs of residents living outside its limits. 
and that if it has not as many as twelve hundred bona 
tide inhabitants it has no au f hority to pass an ordiance 
to imjiound cattle of residents who live beyond its limits. 
This section of the law seems to he perfectly clear. 

Section 1040 is a provision covering cities and towns 
not within the class of Section 1105, above mentioned. 

You, of coarse, understand that it Is not the duty of 
the Attorney General to officially advise on questions 
of this kind, therefore what is above written, can not be 
considered as an official expression from this office- 
Yours very truly, 

VAX C. 8WEARINGEN, 

Attorney General, 



SCHOOLS— SITE FOR SCHOOL BUILDING. 
Tallahassee, Fla., March 11, 1919. 
Dear Sir: — 

Replying to your letter of the 8th instant, I beg to ad- 
vise that the 4th paragraph of Section 347, Compiled 

19— Atty. Gen. 
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Laws of 1914, provides that the Board of Fublic Instruc- 
tion shall select and provide a site for each school house 
of not less than one-half acre of ground in the rural 
district, and as near that amount as possible in the 
villages and cities. 

I take it from tliis provision of law that the Hoard of 
Public Instruction of the county and not the Trustees 
of the Special Tax School Districts is the one to select 
a site for a school building. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



COSTS— JUSTICE OF PEACE MAY REQUIRE 
DEPOSIT FOR. 

Tallahassee, Fla., June 18, 1919. 

Dear Sir : — 

Replying to your letter of the 14th instant, I beg to 
advise that under the law Justices of the Peace may re- 
f/nire a deposit for costs before issuing warrants, un 
less the party applying for warrants makes an affidavit 
of insolvency. See Section 4072, General Statutes. 

I do not know of any law authorizing the Board of 
County Commissioners to advance money for the pay- 
ment of costs. It occurs to me that this is a matter that 
should be determined by the Board. 
Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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LICENSE— MOTOR VEHICLES— TRAILERS. 
Tallahassee, Fla., Juue 23, 1919. 

Dear Sir > — 

Replying to your letter of the 21st instil nt. asking for 
nay construction of the automobile license tax law. I beg 
to say that, in my opinion, trailers attached to a truck 
are no part of the truck itself and that the tonnage 
should be calculated with reference to the capacity of 
the trailer, whether one or more, separate and distinct 
from the capacity or the truck drawing same. 

The existing law provides for certaiu license tax to be 
paid upou trucks of designated capacity, hpt there is a 
provision, as you are no doubt aware, to the effect that 
no license tax shall be required for a single trailer of 
not more than five hundred pounds capacity. 1 think 
the law is entirely clear that the capacity of the trailer 
ts not to be considered as a part of the capacity of the 
truck. 

Trusting that this answers yonr inquiry fully, and if 
not that you will ask for further information, I am, 
Yours very truly, 

VAN C. SWKAKINGEN, 
Attorney General. 



■ 
PEDDLING— CANVASSING. 

Tallahassee, Fla., June 28, 1919. 

Dear Madam: — 

I beg to acknowledge receipt of yours of the 20 th in- 
stant, asking the following questions. 
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1. Does peddling and canvassing come under the same 
head? 2. What are the fees? 3. Are they issued by 
County of State? 

Replying to these questions in order, I beg to advise 
that peddling and canvassing in the contemplation of law 
are separate and distinct operations. Ordinarily, ped- 
dling is the selling from house to house of goods which 
are immediately delivered by the seller. In other words, 
the stock is. carried by the "peddler." Canvassing in the 
same sense is the taking of orders and is usually applied 
to agencies through which goods are sold from' some place 
known as headquarters. The license tax upon peddling 
in the State of Florida is generally very high. For in- 
stance, peddling generally is liable to a license of $150,011 
per yeac in each Comity. Peddling from wagons selling 
stoves, ranges and clocks is liable to a license of $75,011 
per year in each County. Peddling from boats is liable to 
a license ranging from $15.00 up, depending upon the size 
of the boat. 

The State is not permitted to levy a tax ujk>u canvass 
ing in iis ordinary sense where the goods are not deliv- 
ered but orders simply taken therefor by the agent. This. 
however, applies only to interstate commerce. That is, 
where the orders are taken in one State for goods which 
are at the time in another State, and are to be delivered 
to the agent by wholesale and by him delivered to the 
purchaser in the original package. 

The Ikeuses above mentioned are payable in the re- 
spective counties. 

If this letter does not give you the information you 
desire, and you will advise me in what particular line of 
business you wish to engage, I shall be pleased to render 
you an opinion as to that particular business. 

Yours very truly, 

VAN C. SWEAR IXGEX. 

Attorney General. 
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SHERIFFS— MILEAGE. . 

Tall alias we, Fla., -Ink 8. 1919. 
Dear Sir: 

I be tu acknowledge receipt of yours of the 2nd instant, 
and reply thereto have to say that in my opinion Sheriffs 
would not be entitled to charge and collect for themselves 
more than one mileage for conveying prisoners*, as this 
would be clearly constructive mileage, the ohurging of 
which is {/rohihited by Section lf>84 of the General Stat- 
uses of Florida. I think this is the law, whether or not 
the prisoner is convicted., 

1 am sorry that I have not a copy of the latest law up- 
on tins subject, but my information is that it makes no 
change in the old law with reference to this particular 
item. 

If you have a copy of the law, and will wild me the 
same, marking therein the particular section involved 
in your inquiry, 1 shnll he plensed to give you the bene- 
fit of my views upon the same. 

Yours very truly, 

Attorney General* 



CLERK CIRCUIT COURT— REOORMXG ORDEKH. 

Tallahassee, Fla.. .July 8, 15*19. 

Hear Sir: 

I beg to acknowledge receipt of yours of the 3rd in- 
stant, in which you asked for my opinion as to whether 
or not the Clerk of the Circuit Court in required to re- 
cord all orders for process. 



294 

Reviving to your inquiry, 1 beg to say that Section 
18C6 requires the Clerk under appropriate circumstances 
tn make order requiring the defendant or defendants to 
appear. Section 1831 requires the Clerk to keep a Chan- 
cery Order Book, in which shall be entered all orders 
taken in chancery, except those required to be signed by 
the Judge exclusively. 

In view of the provisions of law above mentioned, it is 
my opinion that orders such as you mentioned are re- 
quired in be recorded in the Chancery Order Book, and 
that, therefore, the Clerk would be entitled to his fees 
for the same. 1 think that an order of this sort is of the 
same nature as a decree pro confesso, which, as you are 
aware, is required to lie recorded in the same book as 
other Chancery Orders taken as of course and which are 
not signed by the Judge. 

Yours very truly, 

VAN C. S WEARING EN. 
Attomev General. 



FI SH I NO— TRAPS— ORANGE COUNTY. 

Tallahassee. Fla.. June 27, 1919, 
My Dear Sir: 

I am in receipt of your communication of June 25th 
asking to be advised if it is illegal under the laws of 
Florida to set a fish trap in a lake or stream for the pur- 
pose of catching flsh for family use, in Orange County, 
Florida. 

Replying to your inquiry, I beg to advise that under 
the provisions of Chapter 7544, Laws of Florida, Acts of 
1917, it is provided that it shall be unlawful for any 
person or persons at any time to catch or take auy fish - 
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in the fresh water lakes, streams, canals or other fresh 
waters of Orange County by means of any seine, net, bas- 
ket, trap, or other device or means other tlian in the man- 
ner mentioned in Section 1 of this Act. 

Section 1 of this Act only provides for fishing with 
hook and line, bob, spinner or troll, therefore it is read- 
ily Been that you could not use a net or basket or trap 
as mentioned in your letter. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



TR USTEE8— COMPEXS AT ION. 



Tallahassee, Fla.. August 28, BUS. 



I (ear Sir: — 



• 



I am in receijid of your letter of the 28rd instan I. and 
note what you have to say. 

Replying to your inquiry, 1 l«g to advise that Section 
804, General Statutes, lttOG, provides that the compensa- 
tion, jiaid trustees should be paid out of the County 
Treasury. I take it from this provision of law that the 
payment of the com pensu lion for the trustees should he 
made out of the general county fund. 

Yours very truly, 

VAN C. SWEARINGEN. 

» Attornev General. 
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SHERIFF'S FEES— JURY VENIRE. 

Tallahassee, Fla.. September 29th, 1010. 
Dear Sir: — 

1 am in receipt of your letter of the 22ud instant, in 
which you ask, if the Sheriff is entitled nuclei' the law to 
a fee of five dollars fur executing a petit jury venire in 
the County Judge's court. 

Replying to your inquiry I beg to tidvise that the pro- 
visions of law involved read aw follows: 

"Venire, grand or jietit jury, executing $5.00." 

While I ana rather inclined to the view that the Legis- 
lature only intended that this provision apply to petit 
juries for Circuit Courts, yet there is no limitation ill I lie 
language used, therefore, I am unable to. say lliat it does 
not apply to executing a petit jury venire in the County 
-lodge's I 'on rt. 

You is very truly. 

VAX C. SWEAItlXcilvX, 

Attornev General. 



SII EK IFF— FEES— M 1 LKA< IE. 

Tallahassee. Fla., October 13. 1010. 

Dear Sir: — 

I beg to acknowledge receijt of yours of the 0th inst., 
asking me to advise you whether the Sheriff is entitled 
to a mileage fee of 1-M>c per mile each way for himself 
and 121 -;c ]>er mile one way for prisoners conveyed to 
llie State Industrial Schools. 
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In reply thereto I beg to say that I have recently had 
iit'ciisiiiii to [lasw upon the validity of that provision or 
flic now Shcrifl'V Compensation Bill which it* Chapter 
7886, Laws of 1919, which provides, for eounties of forty 
thousand population or lews, according to the Mllii census 
as follows : 

"Stale Prison and Industrial School fur Hoys ami 
Girls: Conveying prisoners to. $4.00 per day for him- 
self and $2.00 per day for each guard net unify neces- 
sary, the necessity to be determined bjr tin* Comp- 
troHer. The Ktate will furnish transport at ion." 

I reached the ((inclusion that the provision to the ef- 
feet that the State would fuinish transportation is in- 
effective fi.r two reasons, — 1st, that it is violative of the 
• '(institution and 2d, beeaiise no appropriation vafl uiade 
therefor. 

However, the provisions of the statute are in my opin- 
ion valid and fix the compe nsation to he paid Sheriffs by 
the j. roper counties. It is my opinion that for conveying 
a prisoner to either one of the Industrial Schools the 
Sheriff would he entitled to $4.00 per day Tor himself and 
ad mil transportation for himself and the prisoner. 

You no doubt lire aware that the duties of my office 
do nOt require me to retnler opinions in such nintters as 
this ami that the views above expressed are purely unof- 
ricial and not inried to he hi riding. 

Yours very trnly, 

VAX C. SWEARING I IN, 

Attorney General. 
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POLL TAX— EX-SERVICE MEN NOT EXEMPT. 
Tallahassee, Fla., October 22, 1919. 
Dear Sir: — 

I am in receipt of jour letter of the 20th instant with 
reference to the provisions of Chapter 7926, Acts of 1919. 
relative to the exemption from payment of poll tax of 
electors who are or have been in the service of the armed 
forces of the United States, and note that you desire my 
opinion thereon. 

Replying to your communication, I beg to advise that 
I understand from this provision of law that it was in- 
tended to permit any elector who, by reason of his ab- 
sence in the armed forces of the United States, is unable 
to pay his poll tax on account of his absence from the 
county herein he is entitled to vote during the time when 
he may pay such tax under the general law, Tn other 
words if a soldier or sailor be at home during the time of 
an election on furlough, or having received his discharge 
at a date too late to pay his poll tax as provided by the 
general law, such soldier or sailor would be entitled, upon 
his filing affidavit as provided in the law, to vote without 
payment of a poll tax. I 

Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 



COSTS— CRIMINAL CASES. 

Tallahassee, Fla., November 28, 1919. 



Dear Sir: — 



Replying to yours of the 25th lust., I beg to say that 
in my opinion jury fees in criminal cases in county courts 
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are not part of the costs to be taxed to defendant upon 

conviction. 

"-*» Yours very truly, 

TAN C. SWEAK1NGEN, 
Attorney Genera). 



CITIZENSHIP— QUALIFICATION TO HOLD 
OFFICE. 

Tallahassee, Fla., December 5, 1919. 

Dear Sir: — 

I am in receipt of yours of the 2nd instant asking: 

1. Does an American-horn woman, who has married 
a foreigner, still retain her claim and privileges as an 
American citizen? 

2. Can she legally be appointed to any city, county, 
or State position connected with the Department of 
Education and Public Instruction? 

3. Wouhi divorce restore to her the claims ami 
privileges she formerly enjoyed as an American-born 
citizen? 

Keplying in answer to the first question, I beg leave 
to say that an Ameriean-born woman marrying a for- 
eigner takes the nationality of her husband, and has 
only such rights as he would have, except that such 
marriage would not affect her property rights. 

In answer to the second question, I think she would 
not be eligible to appointment to any civil office. 

In answer to the third question, I beg to quote the 
Act of Congress of 1917, as follows:- 

"Any American woman who marries a foreigner 

shall take the nationality of her husband. At the 

termination of the marital relation she may re- 
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siinte her American citizenship, if abroad, by regis- 
tering as an American citizen, within one year, with 
the Consul of the United States, or, if residing in 
the United States at the termination of the marital 
relation, by continuing to reside therein."' 
Since the duties of my office do not require, or con- 
template that I should give advice to private individuals 
n noil matters of this sort, 1 am not permitted to charge 
you a fee, but beg to suggest that the views expressed 
above are purely unofficial. 

Yours very truly, 

VAN C. SWEAR IXC. EX, 

Attornev General. 



LICENSE— IK >TOR VEHICLES. 

Tallahassee, Fla., December 23, 1919. 
Dear Sir: — 

I have your letter of December 19th, to which is at- 
tached copy of communication from Kohl. C. Alsinn. ( Ion- 
era 1 Attorney to Mr. E. M. Williams, Vice-President, At- 
lanta, (la., dated December 27th. ID IS. Also copy of com- 
munication from Kay, Adams & Ragland. of Jackson- 
ville, to Mr. H, H. May, Agent, Southern Express Com- 
pany. Jacksonville, Fla., dated October 9th. 1917. All 
pertaining to the question of whether or not the express 
company should pay the registration fee provided for in 
Chapter 7275. Laws of 1917, as amended by Chajj+er 
7737, Acts of Special Session of the Legislature. 1918. 

Replying to your communication, I beg to advise that 
under my view of the law, the Express Company should 
pay the registration fee required under the provisions of 
the said Chapter 7737. 
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The provisions of Chapter 6421. Laws of Florida, Acts 
of 1913, is a general law providing for an occupational 
license for engaging in or managing any business, pro- 
fession or occupation. The proviso in Section 22 of this 
Act with reference to express companies relates solely to 
the kind of license tax or occupational tax provided for 
therein. The registration fee provided for motor vehicles 
in Section 6 of Chapter 7275, as amended by Chapter 
7737, is not such a tax as was coutemplated in Chapter 
6421, nor was it in my opinion the intention of the I^eg- 
istature thai the proviso in Section 22 thereof '"That im 
other or further license taxes shall be collected for State 
and county purposes from any such express company,"' 
should be included therein. However, if it could be hekl 
that the registration fee provided for in Section 6 of 
Chapter 7275 as u mended by Chapter 7737 was such a 
tax as was sought to be included in the proviso of Sec- 
tion 22 nf Chapter 6421 relating to express companies, 
the second Section of Chapter 7737, which provides "That 
all laws and parts of laws in conflict with this Act be 
and the same are hereby repealed/' would under the rules 
of construction of statutes aB laid down by the courts 
have the effect of repealing that part of Section 
22 of Chapter 6421, which exempts express companies 
from other or further license taxes for State or county 
purposes. 

1 think that after (hie matter has been given thorough 
consideration by your attorneys, that they will reach 
the conclusion which I entertain, that the express com- 
panies should register and pay the registration fee pro- 
vided for by Section 6 of Chapter 727(5, as amended by 
Chapter 7737. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 
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CLERK CRIMINAL COURT OP RECORD— COM- 
PENSATION. 

Tallahassee, Fla., December 26. 1919. 

I (ear Sii ■: — 

I have your letter of the loth inst., with reference to 
the provisions of Chapter 7334, Laws of Florida, Acts of 
1917, fixing the compensation of county officers who are 
now paid in whole or in part on the basis of fees or com- 
missions, and note that you have been requested by the 
Clerk of the Criminal Court of Record to ;isk for my con- 
struction of this law, as to whether the compensation of 
the Clerk of the Criminal Court of Record, who is also 
Clerk of the County Court, should be compuled on tht* 
basis of two separate offices or only one. 

Replying to your communication I beg to advise that 
it was evidently the intention of the Legislature in en- 
acting Chapter 7334, Laws of Florida, Acts of 1917. to 
fix a basis for the compensation of county officials for 
the duties they performed, not taking into consideration 
the fact wliether under the Constitution and laws of the 
State they performed the duties of more than one office. 
While the office of Clerk of the Criminal Court of Record 
and Clerk of the County Court carry with thein duties 
indejtendent of each other, yet under the provision of the 
Constitution which makes the Clerk of the Criminal 
Court of Record, Clerk of the County Court would, it 
seems to me, have the effect of placing the person holding 
these offices in the same position in view of the provisions 
of Chapter 7334 as if he held only one office, and that 
his compensation should be fixed on the same basis as if 
he held only one office. 

Yours very truly, 

VAN C. SWEARINGEN, 
Attornev General. 



STATE ATTORNEY— FEES IN BAIL BOND 
ESTREATURES. 

Tallahassee, Pla., January 6, 1920. 

Dear Sir: — 

Replying to yoars of the 31st ult., to which are at- 
tached copies of letters to you from the Comptroller and 
the State Attorney of the Fourth Judicial Circuit in re- 
gard to the fees of State Attorneys in bail forfeiture pro- 
ceedings, I beg to advise that in my opinion Section 17114 
is to be construed as entitling State Attorneys to a com- 
mission of ten per cent "on account of any claim prose- 
cuted or compromised" by them, which menus, as I take 
it, any claim; which comes into the hands of the State At- 
torney for the pui'itose of prosecution, and as to which 
he has the authority to make a compromise. 

There being two methods of procedure by which the 
amount of the penalty of bail bonds may reach the pro- 
per treasury, (1) by suit, and (2) by estreature. 

I am of the opinion that in the former case State At- 
torneys are entitled to a commission, which they may 
retain from the amount collected, or, if preferred, may 
pay in the full amount to the proper depository and ren- 
der bill for commission. 

In the latter case, I am of the opinion that the right 
to the commission accrues when and only when it be- 
comes necessary for the State Attorney to represent the 
State in contesting cases upon the estreature of bail 
bonds. 

Tours very truly, 

VAN C. SWEARINGEN. 
Attorney General. 
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SHERIFFS' FEES. 

Tallahassee, Fla., March 3, 1920. 
Deai- Sir: — 

I have your letter of March 1st with reference to fees* 
and compensations allowed Sheriffs for going beyond the 
limits of rlie Slate after a prisoner. 

Replying (o your communication. I heg to advise that 
the law provides i)i;M the Sheriff shall receive the sum 
of five cents per mile and his actual and necessary ex- 
pense ] aid out on account of returning the prisoner to 
the State. 

Ah I understand this provision of the law, the Sheriff 
will receive live cents per mile for himself going after 
the prisoner and five cents per mile for himself and live 
Gents per mile for the prisoner in returning him, and in 
addition thereto, his actual necessary expense going and 
returning. 

The five cents per mile allowed, as I understand, is 
to cover the railroad fare. 

Yours very truly, 

VAN C. SWEAKINGEN, 

Attorney General. 



ELECTIONS— PHI MABY ELECTIONS. 

Tallahassee, Fla., March 10, 1920. 

Dear Sir: — 

I have your letter of the 8th instant asking several 
questions with reference to the operation of the Primary 
Law. 
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Eeplying to your communication, I beg to advise that 
Section 20 of Chapter 0469, Acts of 1013, provides that 
the Executive Committee of each political parjy, for 
tbe purpose of meeting their legitimate expenses and 
to maintain their party organizations, may levy assess- 
ments upon such candidates, as are required by Section 
24 of this Act, to pay filing fees; that such assessment 
in tlie case of candidates for State office is to be made 
by tbe State Executive Committee; that in the case of 
county candidates it is to be made by the County Exe- 
cutive Committee, and shall not be more than two per 
cent, of the annual salary or compensation of the office 
sought. Under this provision of the law, the County 
Committee may levy an assessment against candidates 
for the purpose of defraying the excuses of the commit- 
tee, and if an assessment is made by the County Com- 
mittee the candidates should pay this assessment to 
the treasurer of the committee and this fund is kept by 
the commi, tee. If there is any unexj>ended bahun'c, 
after the primary election has been held, it is within tbe 
power of the committee to return to the various can- 
didates such proportion thereof as the committee may 
deem best or advisable. . 

Under the provision of Section 24 of the above Act 
it is provided that a filing fee of three per cent, of the 
annual salary or compensation of the office sought by 
the candidate shall be paid in the case of State can- 
didates to tbe Secretary of State at the time he tiles 
his sworn statement that is provided for in Section 22, 
and if the State Executive Committee 1ms levied an aaaem- 
ment against such candidates when such candidates file 
thp statement provided for in Section 22 and transmit 
to the Secretary of State the three per cent, assessment 
provided for in Section 24 be should also at the same 
time forward to the Secretary of State his receipt showing 
that he had paid to the State Executive Committee the 
assessment made by it. 

20 — Aity. Gen. 
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In the case of county candidates, the. County Commit- 
tee has the same authority to levy the assessment as has 
the State Committee, and such assessment, if "any is 
made hy the County Committee, should he paid to the 
Treasurer of the County Committee, and the three per 
cent, filing fee as provided for in Section 24, above men- 
tioned, should be paid to the Clerk of the Circuit Court 
at the time he files the sworn statement with the Clerk 
as provided for in Section 22, together with his receipt 
from the County Committee, that he has paid the com- 
mittee assessment if any has heen levied. The three per 
cent, filing fee provided for in Section 24 is paid into 
tbe County Treasury by the Clerk of the Circuit Court 
and cannot thereafter be disturbed. 

Application should he made to the Secretary of State 
for all blanks required under this Act. 

Section 20 provides that county candidates must qual- 
ify not less than twenty days before the primary. 
Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



TAX SALE CERTIFICATES— REDEMPTION. 

Tallahassee, Fla., March 23, 1020. 

Dear Sir : — 

I beg leave to acknowledge receipt of yours of the 20th 
instant, in reference to redemption by the owner of tnx- 
sale certificates held by the Clerk of the Circuit Court 
for the State which have been purchased during the cur- 
rent year under Chapter 7808. Acts of 1910, which letter 
is accompanied by a copy of a letter to you from Hon 
Ernest Amos, Comptroller. 
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Replying to your communication, I beg to advise that 
I entirely agree with your views and tbose of the Comp- 
troller, 

Purchasers of tax cretiflcates as above mentioned are 
entitled to recompensation according to the provisions 
of Section 576 of tbe General Statutes, which, in effect, 
provides that tbe owner may, at auy time before tbe exe- 
cution and delivery of the tax deed, redeem bis land by 
payment to tbe Clerk of the Circuit Court of the full 
amount paid out by the applicant for the tax deed under 
other provisions of the statutes, and in addition thereto 
eight per cent, of such total amount. Iu other words, 
the purchaser is entitled to a return of his money plus 
eight per cent. 

The object of Chapter 7806 was not to place additional 
penalties dr burdens upon tbe delinquent owner, but was 
to get the enormous quantities of land in the State upon 
which tax sale, certificates were held by the State, and 
which were, while so field, not bearing their proportion 
of the tax burden, back on the tax books so that they 
would be taxable. This object the Legislature sought te 
attain by remitting some of the theretofore onerous in- 
terest charges and thereby making the redemption of such 
tax sale certificates more attractive, or at least less bur- 
densome, and by permitting the purchase of such certifi- 
cates without so great an outlay of money. At the same 
time, in order to expedite the return of such lands to the 
tax books as tax-paying property, the Act was in tended 
to incite the owner to prompt action to prevent the title 
to his land from passing to another. The proposition 
was also perfectly fair and equally as attractive to the 
purchaser who, if the lands are not redeemed within the 
time necessary to perform all the acts prerequisite to his 
right to a deed, may "become the owner of the lands for 
a mere nominal consideration, or, if redeemed, for the 
same period, to receive a very liberal premium upon his 
investment, which might be as ranch as at the rate of 
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96 per cent, per annum, the more prompt his action look- 
ing to the receipt of a deed the greater his return upon 
his investment. 

I think the law is hardly capable of any other con- 
struction, and I have set forth what appears to have been 
the end aimed at in order to show the reasonableness 
of your position and that of the Comptroller, 

Yours very truly, 

VAX C. SWEAKINGEN, 
Attorney General. 
CC — Hon. Ernest Amos, 
Comptroller. 
For his information. 



POLL TAXES— MAT PAY, THOUGH TAX ROLL XOT 
COMPLETE. 

Tallahassee, FIa„ March 15. 1920. 

1 tear Sir:— 

Upon the suggestion of a prominent citizen of your 
county 1 have investigated die question as to whether 
or not you may legally accept payment of poll taxes al- 
though the tax roll containing the assessment has not 
heon completed and turned over to yon in regular course. 

1 desire 1 to sav thai af'er going into the matter I am 
of the opinion that von may legally receive these taxes 
in view of the fact, among others, that the payment of 
poll taxes is a necessary prerequisite to the right of an 
elector to vote: and in view of the further fact that 
the amount is definite and certain and does not depend 
upon any action of the equalizing board of the county 
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but is due and payable by cnch citizen against wboin the 
same is legally assessable regardless of any action by 
the equalizing board. 

Yours very truly, 

VAN C. 8WEABINGEM, 

Attorney (leueral. 



POLL T A X KS— T 1MB FOB PAY M BKT. 

Tallahassee, Fla., May 15. ISSO. 

I (ear Sir : — 

Replying to yours of the 11th inst., with reference to 
the payment of poll taxes, I beg to advise that some weeks 
ago this office rendered an unofficial opinion which was 
sein out to each i>r the Tax Collector* of Ike Btftta t<i 
the effect that May 22nd was the last day to pay poll 
taxes. 

This opinion was based upon the language of the Su- 
preme Court in the case of State ex rel. vs. White, 73 
Fla. 426, in which the Supreme Court said that ttat 
month preceding the day of the election meant a period 
of time elapsing between a given date (June 8th, 1920") 
and the corresponding date of the preceding month by 
name (May 8th, 1920). 

Applying this language in its ordinary meaning it will 
be seen that the period of time between May 8th and June 
8th begins at the close of the last hour of May 8th and 
ends with the last hour of June 7th and the second Sat- 
urday in that period is May 22nd. 

I am aware that there is a great diversity of opinions 
in this connection, but I am still of the opinion hereto- 
fore expressed. 
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There is, however, no doubt that poll taxes paid "on or 
before May 15th, are paid in time. 

■ 

Yours very truly, 

VAX C. SWEARINGEN, 
Attorney General. 



ELECTIONS— CAMPAIGN EXPENSES—NAME ON 

TICKET. 

■ 

Tallahassee, Fla., May 17, 1920. 

Hear Sir: — 

Replying to yours of the 15th inst.. I 1«vj to advise 
that by the most liberal construction of the law the first 
statement of campaign ex peases should have been filed by 
midnight of May Ufh. There is no rule of construction 
recognized by the courts which would permit the in- 
clusion of .June 8th to make this calculation. 

. In view of the law, as I understand it, the failure to 
file the statement within the time named will prevent the 
printing of the candidate's name on the ticket. 

Of course I cannot advise that the candidate's name 
be omitted from the ticket, because I have no authority 
to do so and my advice would not be binding, but I do 
think that the officials who have the duty of making up 
the ticket would be guilty of a violation of the law if 
they placed the candidate's uame on the ticket under the 
circumstances. 

Ivdo not know who this candidate is and I certainly 
regret that anyone should be placed in this position, but 
your inquiry is not the only one we have received, and 
this candidate is not the only one who wiil be deprived 
of the right. 
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Much as I regret it, I deem it my duty to advise you 
the law as I understand it. 

Yours very truly, 

VAN C. SWEARING EN, 
Attorney General. 



NAYAL RESERVATION— RESIDENT OF. 

Tallahassee, Fla.. May 1!), 1020 

Hear Sir: — 

Replying to yours of the 15th inst.. I beg to ndvise that 
the courts of the country have held that a resident of a 
n'aval reservation is not a resident of any County or 
State of the United States. 

Since, to entitle one to register and vote in State elec- 
tions in Florida he must he a resident of the State for 
twelve months and of the county six mouths. I ntii of the 
opinion that you cannot register and vote. 

I very much regret that you will he unable to exercise 
the franchise but feel it my duty to advise you as to the 
law as I understand it. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attornev General. 



COUNTY OFFICERS— COMFEN SAT ION. 

Tallahasese, Fla., July 23, 102(1. 

Bear Sir: — 

Replying to yours of the 19th inst., with reference to 
Chapter_7334, Acts of 1917. 1 beg to advise that this law 
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does not in any manner change the amount or method 
by which officers affected by the Act are compensated. 
Under the law, you and all other officials whose com- 
pensation is based upon fees or commissions will continue 
to lie paid from the same sources as heretofore, but the 
amount which such officials may receive for their own 
use is limited by the Act mentioned. 

You have, no doubt, seen a copy of a letter written by 
tins office which has been sent out in circular form all 
over the State by the Comptroller, This- letter in effect 
s%ites that the law is not clear as to what the official 
slmll do with the excess of receipts over and above their 
own compensation and that of their deputies, and that 
the Board of County Commissioners have no authority 
to paj any deputies or assistants from the County Treas- 
ury. 

It is my understanding of the law that the official 
shall receive into his hands the.saiue compensation he has 
heretofore received, , out of which he isUo pay his depu- 
ties and assistants, the number of which ami the com- 
pensation of which are fixed by the Boards of County 
Commissioners. From the remainder, the official for bis 
compensation is to be guided by the schedule fixed in the 
law. As before stated, the law does not prescribe what 
shall be done with what then remains. 
Yours very truly, 

VAN C. SWEAR INCEN, 
Attorney General. 



SCHOOLS— SALARY OF TEACHERS. 

Tallahassee, Fla., August 12, 1920. 
Dear Sin- 
Replying to yours of the 7th instant, I beg to advise 
that I see no objection to the Trustees of a Special Tax 



318 

School District issuing to teiichers evidences of indebted- 
ness which would show then entitled to payment for ser- 
vices rendered when the funds are in hand. 

You understand, no doubt, that all contract* with 
teachers and jiaynients In the same arc controlled by the 
County Board of I'ublic histiuctioa, and that the appro* 
vul of that Board is necessary before any payment can 
tie made. If it is satisfactory to your County Hoard, I 
isce no objection to your Board of Trustee! making such 
evidences of indebtedness negotiable in order that the 
teachers may realize Open the same in advance of their 
payment in full when the County is in fund*. 
Von i s very truly, 

VAN C. SWKABINHKN. 
Attorney (ieueiul. 



CO I" NT Y O F F I C ERS— SA LAB 1 ES. 

Tallahassee, Fla., November 9, tWll. 
Dear Sir: — 

* 

Replying to yours of the 8tli instant, asking me to fur- 
ther construe Chapter 7384, Acts of ljii", with reference 
to the Clerk of the Circuit Court as Clerk of the Hoard 
of County Commissioners, I beg to advise thnt, in my 
opinion, the salary fixed by the Board of County Com- 
missioueig should be construed as a part of the net in- 
come. 

By General Statutes 776, the Clerk of the Circuit 
Court is the Clerk and Accountant of the Bonn) of 
County Commissioners, and Section 1840 provides that 
his salary as such shall be fixed by the Bunril upou a 
basis proportionate to the compensation allowed for their 
services. 
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Chapter 7334 applies to each County Officer paid *'in 
whole or in part" on a fee or commission basis. 

Clerks of the Circuit Courts are the only county officers 
whose compensation is in part by fees. These officers 
are Clerks of the Boards of County Commissioners and 
receive a stated coiupensatinn as such ex officio. Sheriffs, 
Tax Collectors and Tax Assessors are compensated 
wholly by fees. In some eases County Judges receive 
stated salaries as Juvenile Court Judges, ur as other ex- 
dtlicio officers, but I think it may be safely assumed that 
the Legislature in enacting Chapter 7334 had in mind 
the office of Clerk of the Circuit Court which carries 
with it. as is a matter of fact most commonly known the 
offices of Clerk and Accountant of the Board of County 
Commissioners, the emoluments of which are fixed by the 
Board ami used Hie language "in whole or in part on the 
basis of fees of commissions" with primary regard for 
that office. 

Another point that I venture to suggest for your con- 
sideration is that the objects sought by the statute were 
a curtail tiient of the execessive incomes received by some 
county officers and the payment of such excess into the 
County Treasuries. 

If the Clerks of the Circuit, Court were allowed to re 
tain their salaries as Clerks and Accountants of the 
Boards of County Commissioners, which are fixed at the 
discretion of the Board, it would lie on easy matter for 
the purpose of the Statute to be evaced since County 
Commissioners might fix such a salary as would make up 
the defference between the compensation under the old 
law and that under the new which would necessarily come 
from the County Treasury. 

1 wish you to understand, however, that the writer ex- 
m esses the foregoing views purely in response to your 
rciuest and with a view to aiding you m a proper con- 



315 

struction of the law, and not with any desire to substi- 
tute his opinion for yours by which alrtae your dienls, 
the Board of County Commissioners, if at all, are bound. 
Yours very truly, 

van c. sweaiungen, 

Attorney General. 






ELECTIONS— CAMPAIGN" EXPENSES. 

Tallahassee. Fla., May 27, 1020. 

Dear Sir: — 

Replying to yours of the 21st inst., I beg to say that 
this office has heretofore concurred in the view adopted 
by the Secretary of State that the day of the actual re- 
ceipt in his office of campaign expense statement is the 
date of filing as contemplated by the statute and that the 
placing of a statement in tile Post Office is not a filing. 
Yours very truly, 

VAN C. SWEARINGEN, 
Attorney General. 
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